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OTTAWA
J. 0 . PATENAUDE, 1.8.0.
PRINTER TO THE KING'S MOST EXCELLENT MAJESTY
1ea0
s

. Hon. Mr. Guthrie, D. J. Cowan, W. G. Ernst, 0 . Gagnon, Hon. Mr.
Lapointe, Hon. Mr. Tan Mackenzie, Hon. Mr. Ralston, J. S. Woodsworth, Henri
Bourassa, J. S. Stew$rt, Hon. Mr. Veniot and F. W. Turnbull (Chairman).
,
A. A. FRASER,
(Clerk).
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LIST OF PERSONS ADDRESSING COMMITTEE

I

W. S. Edwards, KC.,-Deputy Minister of Justice.
.
' "'
Dr. 0. D. Skelton,-Under-Secretary of State for External Affairs.
'I
M. Ollivier, K.C.,-Joint Law Clerk, House of C~mrnona.~.
Dr. W. P. M. Kennedy,-Professor of Law, University of Toronto. . .
{,'l8
Dr. F. R. Scott,-Professor of Law, McGill University.
Dr. N. McL. Rogers,-Professor of Political Science, Queens University.Dr. Arthur Beauchesne, K.C., C.M.G., LL.D.,-Clerk of the House of
Commons.
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SUBMISSIONS OF THE PROVINCIAL GOVERNMENTS

I!.

Collected at page 139
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(No submission received from Government of New drunswiclc at date of
printing.)
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ORDERS OF REFERENCE
HOUSE
OF COMMONS,

,

-

TUESDAY,
February 19, 1935

,

.

I

'-

'
'

MINUTES OF PROCEEDINGS
.

-

'

<

.^

+

-.3 n l \

S

, ' , , . I - .

The meeting came to order a t 11 a.m.
rs. Woodsworth, Guthrie, Cowan, Turnbull, and
Mr. Turnbul~lwas elected Chairman.

(

.

Mr. Turnbull tdok the Chair and read the Order of Reference.

Discussion followed as t o procedure to be adopted in the conduct of the
business of the committee, when it was decided to call as witness, Mr. Edwards,
Deputy Minister of the Department of Justice, for the next meeting; the subject
of procedure to be given further consideration.

The meeting adjourned till Tuesday, February 26th a t 2 1 a.m.
-

i

A. A. FRASER,'
,

'1

.. tl.

L

',X*:

"

-'I

C

Clerk of Committee.

TTJESDAY,
February 26, 1935.

The meeting came to order a t 11 a.m., Mr. Turnbull, presiding.

.

The witness retired to reappear a t a subsequent meeting.
The meeting adjourned a t the call of the Chair.
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.

I

A. A. FRASER,
Committee Clerk.
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. SPECIAL COMMITTEE

. ,.
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I )

TUESDAY,
March 5, 1935.

'

' * - *

The meeting cad;e to order a t 11 a.m., Mr. Turnbull presiding.
Members present: Messrs. Cowan, Ernst, Turnbull, Gagnon, Lapointe,
Mackenzie, Woodsworth, Bourassa and Stewart.
W. S. Edwards, K.C., Deputy Ministe~,Department of Justice, was recalled
and filed a "Memorandum of Extracts from Decisions indicating Trend of
Judicial Opinion regarding Jurisdiction of Dominion over Matters which are
. essentially National in their Scope." (Memorandum appears appended to1the
Minutes of Evidence hereto.)
Witness made a statement in explanation 6f the Memorandum filed.
.I,
> -~~-W,VJJ
G~p:~r.4 y t p ( , ,: t '{3:-,ju-'%l.i
Witness retired. ; !:~3,,;*;
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HOUSE' OF

,

' 1

COMMONS,

1

THURSDAY,
March 21, 1935.
The meeting came to order a t 11 a.m., Mr. Turnbull presiding.
Members present: Messrs. Gagnon, Woodsworth, Ernst, Lapointe, Cowan,
,
Ralston, Stewart, and Tu~nbull.
v
j Vl*kl
The chairman informed the committee that, pursuant to author~ty'in h ~ m
vested
a t the preceding meeting, he had appointed Messrs. Gagnon, Woodsworth,
'
Ernst, Mackenzie, and Cowan a sub-committee t o consider and report on witnesses and evidence.
,
, '
b.T
.
M. Gagnon for the sub-committee reported a recoplmendation
attorneys general of the several provinces be asked to sdbmit their views, by
miting or delegate; also that Professor Scott of McGill University a
'* Kennedy of Toronto University be called.
W
The sub-committee report was adopted.
Mr. M. Ollivier, K.C.,. joint law clerk of the Rouse of Commons, appeared
and presented a brief deallng with the subject matter of reference.
The meeting adjdrned until Tuesday, March 26, a t 10.30 a.m.
1

' '

,'

7',1

-

_1

,-

.

V'"

'

I

.

'

A. A. FRASER,
C l q k of the Committee.
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BRITINH NORTH AMERICA ACT

HOUSEOF COMMONS,
T ~ B D AMarch
Y , 26, 1935,
The meeting came to order at 10.30 a.m., Mr. Turnbull pesidimg.
Member% present: Messrs. Cowan, Turnbull, Ernst, Gagnon, Lapointe,
Mackende, Woodsworth, Bourassa, Stewart and Veniot.
. Dr. W. P,M. Kennedy, profe88or of Law of the University of Toronto,
was called and addreseed the meeting.
Witness retired.
.
. :,
Dr. F. R. Scott, rofessor of Civil ~ a wUniversity
,
of McGill was called and
addressed the meet g .
..
, . ,.
...
Witness retired
:l,n,,>,
\;:*
,;
Mr. Gagnon for the sub-committee on wytnesses reported a recommendation
that Professor N. McL. Rogers of Queens University be called for the next
.
. , ,:
,,
meeting.
.
, . , < .
Tbk report was adopted.
,, .
.,
The meeting adjourned till Tuesday, April 2nd at 11 a.m.
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A. A. FRASER,
Clerk of the Committee.

The meeting came to order a t 11 a.m., Mr. Turnbull in the Chair.
Members presebt: Measrs. Cowan, Turnbull, Lapointe, Mackenzie, Ralston,
Woodsworth, Bourassa, Stewart and Veniot.
Mr. Veniot directed attention to some necessary corrections to his reported
remarks at the previous meeting.
The Chairman read a copy of a telegram sent to the attorneys general of the
several provinces and the reply received from the attorney general of British
Columbia.
Discussion followed.
. .
wae call~.,@d,addressed
Professor N. McL. Rogers of Q~ens,,University
the meeting.
, , , ~ . ,. . ~ !
:
Witness retired
The committee resolved to invite Mr. L. S. St. Laurent, K.C., of Quebec to
appear a t the next meeting.
=
: ' ; , '
I
,i
I
The meeting adjourned~at the,cal! o f the Chair.
, , . . ~. ... . .
..
,.., ,
A. A. FRASER,
i
.i
.'?,. .
r
Clerlc of the Committee.
,
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The Chairman informed the committee that repliw fro
attorneys-general had been received and read the same int

Dr. Arthur Beauchesne, KC., C.M.G., LL.D., C1
Commons, appeared and addressed the meeting.

Members present: Messrs. Cowan, Turnbull,
Mackenzie, Woodsworth, Bouraasa, Stewart, Veniot.

These communications to )be printed in the

.

Mr. Ernst moved that the House be asked to
Minutes of Proceedin@ and Evidence and Repor
' copies in English and 750 copies in French and as

The meeting hdjourned a t the call of the Chair.
A. A. FRASER,
Clerlc of the Committee.
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HOUSEOF COMMOFS,
T ~ D A June
Y , 11, 1935.

The meeting came to order at 11 a.m., Mr. Turnbull fpresiding.
ernb be is ve8ent: Messrs. Turnbvll, Gaggon, Lapinte, Mackenzie, Ralston,
Woodsworth, Stewart, Veniot.
The chairman presented a draft report which was taken under considetation
and referred, badk to the chairman for redrafting, a new draft to be presented
at the next meeting.
The meeting adjourned till Thursday, June 13th, at 11 a.m.

-4,.

.

.

2

.

A. A. FRASER,
Clerk of the Committee

HOUSEo* COMMONS,
THURSDAY,
June 13, 1935
The meeting came to order a t 11 a.m., Mr. Turnbull presiding.
Members present: Messrs. Gagnon, Lapointe, Mackenzie, Woodsworth,
Cowan and Turnbull.
The chairman submitted a draft report.
After consideration of the draft report, the same not bzng acceptable in
all it8 terms, was referred to a suboommittee consisting of Messrs. Gagnon,
Lapointe, Woodsworth, Cowan and the Chairman, for revi~ion.
The meeting adjourned till Tuesday, June 1%h, at 11 a.m.
A. A. FRASER,
Clerlc of the Committee.

House OF COMMONS,
TUESDAY,
dune 18, 1935.
The meeting wae called for 11 a.m. this dny but no quorum being present
it convened a t 2.30 p.m., Mr. Turnbull in the Chair.
Members present: Messrs. Cowan, Ernst, Gaguon, Mackenzie, Lapointe.
Ralston, Stewart and Turnbull.
Mr. Turnbull for the suboommittee appointed a t the previous meeting
submitted its draft report.
After soneideration of the draft, the same with certain amendments was
adopted unanimously and ordered presented to the House.
The meeting adjourned sine die.
A. A. FRASER,
Clerk of the Committee

SPECIAL COMMITTEE

X

REPORT

'

,

...

HOUSEor COMMONS,
~.
~.
June 19, 1935.
,
~ B C O N DREPORT
The Special Committee af the. House of Cpmmons, appointed to-study and
report on the hest method by which the Brit~shNorth America Act may be
amended so that while safeguarding the existing rights of racial aqd.religiou8
minorities and legitimate provincial claims to autonomy, the Dominion Government may be given adequate power to deal effectively with urgent economio
problems which are essentially national in scope, begs leave to present the following as its swond and final report.
Your Committee has held ten sessions and has heard the opinions of a
number of witnesses.
Under the instructions of the Committee, telegram were sent to the rwpective Attorneys General of the nine provinces in the following terms:" The Special Committee of the House of Commons on the British
North America Act dwires to have the views of our Government with
respect to methods of securing amendments to s a i f ~ c t . The Resolution
referred to the Committee follows. 'Resolved, that in the opinion of
this House a Special Committee shot11d be set up to study and, report on
the best method by which the British North
Act may be amended
so that while safeguarding the existing rights of racial and religious minorities and legitimate provincial claims to autonomy, the Dominion Government may be given adequate power to deal effectively with urgent
economic problems which are essentially national in scope.' Whil'e the
Commiftee does not object .to the yersonal attendance of a representative
of your Government it was thought l a s costly to a& for a written submimion. Copies of proceedings have been sent you, please intimate
when we may expwt to rooeive you^ submission."
... .
-,.:,
. r
The following answers were received:,,,. .
3
Prince Edward Island.-"Your
wire March twenty-seventh Government of Prince Edward Island is of opinion that Dominion Government
should formulate its plan and policy for the purposes intended and tbat
this should. be submitted to the Provincial Governments and afterwards
discumed a t a conference of representatives of the Provinces and the
Dominion. Signed by H. F. MecPhee, Attorney-General."
Now Brmnswick.-"Will
wire views as soon as available. Delay
unavoidable. Signed by W. H. Harrison, Attorney-General." (New
Brunswick views not yet received.)
Nova Scotia.-"Our legislature now in session and most difficult to
attend to matter of this kind now in way you suggest. We feel matter
should. be approached by conference between representatives of Provinces
and Dominion, where each would have the views of the other's;nd amp'time to discuss the matter. Signed by J. H. MacQuarrie, Attorne:
Ueneral!'
Quebe~.~''Yourtelegram received. Surely the committee cann,
expect that the views of the province of Quebec will be &souseed by
change of telegrams or letters. In a matter of ~uch.importance I sugge
that a conference of the Dominion and the provmces should be he1
Signed by L. A. Taschereau, Attorney-General."
,

,

'
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SPECIAL COMMITTEE

wi$h in manner suggested. It is not thought that satisfactory conclusions
can be reached either federally or provincially until a conference of the
provinces and the dominion is held when full discussion may be had
and matters properly debated. Other than stating that the right should
be secured to amend our constitution in Canada this province respectfully
declines to make submission to your committee, neither will it feel bound
by any report which may be made by your committee. Signed by T. D.
Pattulo."

In no case did the authorities of these pravinaes signify any desire to
present their views to your committee, either in writing or orally.
The committee recognizes +hat there is a divergence of opinion with respect
to the question of whether or not the British North America Act is a statutory
recognition of a compact among the four original provinces of the Dominion
and as to the necessity or otherwise of provincial concurrence in amendments.
Without expressing any opinion upon that question, the Committee feels that
in the present caee and a t the present time it is advisable in the interest of
harmony and unity that there should be consultation with the provinces with
respect to the adoption of a definite mode of amendment or the enactment of
amendmg legislation which might seriously alter the legislative jurisdiction of
the provlnees and the dominion.
Many interesting suggestions were made. Dr. Kennedy, Prdfessor of Law
a t Toronto University, suggested that Royal Commission should be appointed
to study the workings of the Act, with a view to recommending a rearrangement
of powers if thought necessary.
Dr. Ollivier, Joint Law Clerk of the House of Commons suggested that:
(a) Obsolete sections should he dropped;
( b ) CertS sections should be subject to amendment without consultation
of the provinces;
C) Certain sections should be amended only with the concurrence of a
majority of the provinces;
d) Certain sections might be amended with the consent of one province
only;
,e) Other sections should be amended only on consent of all the provinces.
Dr. Scott, Professor of Civil Law at McGill University, expressed the view
that as the Dominion Parliament represented the population of the provinces,
ordinary amendments should be made upon a majority vote of both Houses and
amendmente affecting minority rights should be approved in addition by all
provincial legislatures, in order to become law.
I
Professor Rogers, Professor of Political Science a t Queens University, suggested that a Dominion-Provincial Conference or a National Convention might
appoint a committee to draft an amended constitution to be thereafter approved
by the conference and subsequently by the Dominion and provincial legislatures.
He was of the opinion that the question of consulting the provinces was a matter
of political expediency rather than one of legal right.
Dr. Beauchesne, K.C., C.M.G., LL.D., Clerk of the House of Commons,
would have a new constitution drafted by a constituent assembly composed of
delegates representing the various provinces and the Dominion, made up of all
classer, of people. The constitution so drafted would be thereafter adopted by
the Dominion and the provinces, approved by the King, and the present act
thereupon repealed.

xiii

BRITIEH NORTH AMERICA ACT

The committee recognizes the urgent necessity for prompt consideration
amendments to the Britieh North America Act wlth reference to a redistribution of legislative power and to clarify the field of taxation.
I

It is further of opinion that the conference hereafter proposed should

!

consider the adoption of a recognized yet flexible method of amend-

men:n view of the fact that tho revera; provinces did nob feel it advieable
to give the committee the benefit of thvir views with respect to the method
of ,procedure to be followed in amending the constitution, the committee ia
~f the opinion that before any decision upon the subject matter of the resolution is finally made, that the opinions of the provinces should be obtained
otherwise if a t a11 pwsible and for that reason recommends that a Dominionprovin@ialConference be held as early as possible in the present year to study
the subject matter of the resolution. The proposed conference should have
ample time in which to study every phase of the quwtitian.
In view of the above recommendation the committee expressly refrains
from reoommcnding ,any fonn of procedure for amendment so as to leave
the proposed conference entirely free in its study of the question, exoept that
the committee is definitely of the opinion that minority rights agreed upon
and granted under the provisions of the British North America Act should no)
be interfered with.
A copy of the Minotes of Proceedin@ and Evidence is submitted herewith. ,
All of which iru respectfully submitted.
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H O U S ~OS CQMMONS,

2&h, 1936.
. , The Sp,pecial Committee appointed t? enquire into and report on tthe best
""hod.by which theBritish North Amenca Act m&ybe amended, met this day,
presiding.
.'.~'!i'h.ih.,
3 ; . . , .Mr. Turnbull
I
'T~BCHAI~MA
Gentlemen,
N:
we have a quorum. If you come to order, I
think perhaps we. may proceed. In the first place may I welcome the new
hemhers to the committee; The three of them are present to-day, so we have
a ilnanimous attendance from the new members no matter what may .have
happened to the old. Mr. Edwards, Deputy Minister of Justice, and Mr. Plaxton
cif the Juatiae Department are here to give evidence this morning, and I now
call Mr. Edwa* to come forward;
Mr: BovRnsaa: Are the proceedings to be reported?
.. ., ,.,:
,
. . . .,.
The '&AIRMAN: Yes.
~.
'
: . . , .,
&fr. B o u ~ s s n It
: will not be necessary to take notes.
Mr.
COWAN:
We
deoided at.the last meeting to have the
, .
,"(:I,

'

~ A W A ,Febimary

,$ l?:.;

~,

b .

WILLIAMS T U ~ EDWARDS,
T
K.C., called.

-

,,,.;,,P,!,,

~...,r:
>.

,.i6, V;;<J,,~?
:!# !:?- '...;
"
p

..-..
By the Chairman:
,i.rr:,v. 2:"
. ,,
,.. .
'Q. Have you a copy of the reference?-A. Yes. !i!)i:,c.':, ::L!+
Q, Are'you prepared to proceed with your statement7 T h e committee
desires io get from you your views as to the subject matter of the referenoe,
namely,:the best method of amending the British North America Act in accordanoe with the 6erms of the resolution submitted to the committee. It might be
,possiblefof you to give a statement first, followed by whatever questions the
members may ask.
:
it be too much trouble'to read the reference 60 the
Hon. Mr. V D N I ~Would
new members of the committee?
.
.
The CHAIRMAN:
The resolution reads as follows:That in the opinion of this house, a special committee should be set
up to study,and report on the best method by which the British North
. .AmericaAct may he amended, so that while safeguarding the existing
rights of racial and. religious minorities, and legitimate provincial alaims
1
to autonomy, the Dominion Government may be given adequate power
to deal effectively with urgent ewnomio problems which are essentially
national in scope.
That,is the.refwence. I think probably the Clerk might furnish each member
of the oommittee with a copy of the reference later.
Mr. BOUBA~~SA:
Yes.
The 'Wi?&ss:: I expected, Mr. Chairman, that what the committee would
want would be to ask me quest~onson matters on whicla they might desire my
advice;, but iq view of your request that I make some general statement, I will
dqso, subject to,the understanding that what I sa is not put forward as being
any 'do@&tic opinion of my own. I merely wis to make a few suggestions
for the.consideration of the committee upon the subject before i6.
~~

'

E

SPECIAL COMMITTEE

2

In the first place I observe that the resolution itself is in somewhat narrow
tenns. The duty of the committee is to study and report on the best method by
which the British North America Act may be amended so that while safeguarding the existing rights, of -racial and, reli@oq. mip~fities,and legitimate
provincial claims to aufcini3y;tlie Dbhidiofi gb.bernihkrit &ay be given adequate
power to deal effectively with urgent economic problems which are essentially
nation~lin scope.. &$;*@.,be observed',that the purpose is to enable this parliament t o deal effectively with urgen economic problems which are essentially
national in their sco'pe; Well; i n my view, problems of that kind are now w i t h i
the competence of pwliament uqder, the B.N.A. Act as i t stands. . Agoo$..deal
hae been $aid about the failure of theFathers of Confedefhtion'to~~anticig+te
PN&hecessity which might arise for the amendment of the cpnstitution. Pergpnr'
ally I do not think that they failed to anticipate such necessity; but I 'think
they deliberately, framad the constitution 60 aas to mgke it subject to expansion
byits dwn terms.as.the needs and as the problems of the country .develop. , I n
SON& of. the .self-governingDoPliniohs -and ill other cou~~tries
where a federal,
syst@.prevail#, khere. ,are fixed. ptovisions,for the amendment of. :their oonstitu- ,
tioa;;but ifi most, if .hot all, of thpse~coun~ries,
their cmtituttons are not.@imilar
to. ours in..this:kespect,:Chatthe residuary powers rest with. the state, and dot
with t h e central authority as it does in Canada. Therefore I hhiik that the
Fathers of Confederation,deIiberatelyprovided a scheme. whereby 811 rpatters
that are essentially national in their scope would be within the excln8ive competence of parliament. They did +at by vesting in the Domiriiilll parliament
the residuary power, and in giving .to thepravinces. their l'e@slative'powrs
tliey'utiere GeterJi careful to th&e ket' cl,ear that the legislabive jurisdictian of the
province waa not, in any case, to extend beyond matters and rights situate in
the province itself, matters of purely provincia1,or local concern.
'

By Mr. Bourassa:
Q. Did th6y succeed in making it clearl-A. I should think so. If you look
over :the provisions of section 92 you will find 6hat almost invariably that; idea

is emphasized in the eonferring of power. No. I is:The amendment from 'time to time, not withstanding anything in
' :
this Acti of the constitution of the province, except as regards t h e offloe
'
of Lieutenant 'Governor.
..
I t is clearly limited to provincial matters. No. 2 is:..
Direct taxation within the province in order to the raising "of a
revenue for provincial purposes.
The
!
. . . is einphasiied there again. No. 3:. . limitation
. . : The borrowing of money on the sole oredit of the province:
Now, ,I neid s o t go through all the enumerated heads of jurisdiction, bit' if you
glance down to what'is the main item of provincial juiiadiction, prqE!rQ
and
civil righta, you ~$11find that while the expression "pwerty ryld civll gghk"
isone of very, very particular d'esignation, they were ve:y, very careful tm say
it was property and civil rights in the province. Therefore if a t any. time i n ,
the development of Canada a matter ceaaes to, be a matter ,of propery and oivjl.
rights in the province, it cledrly belong8 to the Dominion under the residua;ry..
power for the good government of Canada, which is found insection 91. . I'suggMt therefore .that the cdmmittee might well consider allowiz the matter of
the amendment of the B.X.A. Act to proceed as it has pFoce ed in $he past,,
afid.:l@.avetheeffect,of what has been done t o the determinatiop of: thee: oourtg,,.
theieljy avoiding all the :diiculties and differences which might 'arise .if any,.
, effort were made to fix a preolse method.of amending:the~aonwtitutionso as to.
reopen that balance of p'owef which was ao carefully prov~ded.:atthe time, and
which has worked, in my judgment, very satisfactorily up to the present t~me.
'
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sultin$ $he provinces in advance.
Q. A-t least, sbould n o k A . I think, oo~mtitutiqnally,would not.
,

,
.

,

. By Hon. MT. Veniot:

Q. In a consultation with the province in an amendmentuof the kind you
refer .to, do you need to have the consent of the province, or all the provinces?-'
a. Well, I wish to make it clear just before I answer that question; when I
,,Wuke a moment ago I meant that the protest is made by the provinqes with
regard, to mstters of provincial concern.
Q. By the provinces?-A.
Yes. I would desire to negative any idea that
any matter which relates to all the provinces, the mere fact that certain provinbea objeut, would entitle them to have a voice at London or a t Ottawa,
wherever the constitution ia being amended. That would be at matter of purely
.Dominibrr concern which should be settled in thia parliament; but where the
amendment would affeat what we would call actual provincial rights, and
there is a body of provincial opinion opposing the amendment, I would say this
padismen6 should consult ihe interested provinces.
,
Q. Provincial rights, common to the provinces as a whole?-A. Well yea.
That i q common in the smee that each province has juridiction to deal with
tbat matter in it8 own field.

By MP:Bourassa:

)The W I T N ~ NOW
~ : I underatand t h e ~ ehave been two main objection8
60 the theory I am putting forward, one is that it leavea the determimtiau
of the cowtrtution in the hands of the courts, and that it is inconsistent with

the &overeignty of Canada as a nation. With regard to the first objection,
~y.exparienc8so far has convinced me that the collrtg are ready at all times to
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give reasonable and proper recognition to changes which t a k e place in the
development of the countly, in the development of its economic .and national
gfoblems; and the courts have displayed a williignese to deal with mattersthfit
.are of Dominion concern. as coming within. tbe Dominion power. S.O. thr+jf
the purpose be to mable thirv parliament to deal with matters whiah. perbgpg.
in former days were regarded as purely provincial, but which. have by kason
of recent expqriences, beeome nhtional in scope, I would anticipate a v e v . careful eonwideration on the part of the courts to that q,mtion, and I :would expeut
to be supportd. in the view that anything whhichcan be shown to.be nabional
in scope will be held to belong to this parliament.
! , ;
.
+
... . ., . ,
,,.?!.
,,',.<.'.
By Mr. Bwassa:
Q. You have the radio ease in mind, have yen?-A. The radio .case par. .
tieularly, 6ut not altogether.
Q. NO?-A. If the committee would like it, I cou14 have one of our staff
prepare a memorandum showing what j,ud.icial utterances hay& he@, M&,in
-!
l K , i J ! :L!,,
recent years, which would indictate that tenderrcy.
.
.
l,:,,; :,:,I;.,
By Mr. Wood@uovth:
Q. Do you distinguish befween the Canadian co&s and the P r i v y C ~ h c i l S
..,.l.. 1 ,,,.:I.?i'.?.,;;t
.<2,
-A. No.
!$~+jc:vi<~:!j
X '
.
!
S;,
.
..
. .:
i.:.,li!:!:.;i.!!~,;!,~"{.!:
,..
By the C h a i k n :
.
. . .
. ..
..t,
. A:,*:,;
Q., It is a,que%tionof what isna.iiona1 in scope. It ia, s question:of f w t , is
it not?-A. I do not know whether we ought to tpuch the question of Privy
Council appeal8 before this committee. Personally I would leave thh Supreme
Court of Canada as the court of last iesort, and I would have these mbtters .to
the competqwe of that court. If the Privy Council is the court of la& ~eso-rt,I
would lem it ta that court, always remembering that if the judicial view-does
produce dieaatisfaction in the country, we d y a y s have the same method .of
that we have now. We oan always get over any
amending the constitl~tio~t
daoision which appem to be unaclceptable.
.:.> , - I
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By Hon. ~r/lr;
Mackenzie:
: Q:Were you always of t.&
sopinion with regard, to questions nationalin
saope, or is your opinioh more or l& o m a ~ i o n dby those two oases?-A. 'Nd.
f think all constitutional lawyere have alwsys been of, that opiniw:;,bu$ ithe
ffifferenceof opinion is not so muah what the Act means. The dtffereneee that
have cropped up in previous yeaw are, whether the ambject is national or not.
It is a question of fact. I think every lawyer on the committee,will edmit:once
you e s t ~ b l i ithat tlie matter is a nations1 matter, it is olea~ly:outaide: +be
jurisdiction of the provinces and belongs to this P&rl.hent. .
:.
,

,

.,l',

i

...
By Mr. Gowan:
Q. How do you determine that? Am I right i'itliis, that when th;a subject
matter does nat come clearly ~ i t h i nse~tion92, then jjbu mulrt :lmk hy
within'bhe'burtikkydf &06ipn
tion 91 in orderto determine whether it is id
91 under peace, order and good government?-A. With ,one.bt W Oe$eel)6iohs,
thq whole field i
s conferred, the whole field of legislation; so th+t.if .thela&tder
li,under 92, i$ is only tbere because it :is a matter limibd t o the prwiqqe8. If
it is not limited to the provinces, it must belong to the Dominion field1funde$
&&ioa'91.
Yau asked me a m o m n t ago how you would determiKe W&Qthwi
m not a ma*
is national- in scope. ,That was the euggegtim' I was makina
that %e would leave that in the Bmh instance to the ao&. . .Thi&p.wJisri?ent
would :first decide whether a certain matter was national in scope, make,18
dsolaration to that effect and. legdate upon it; If the legislation .isI que~tionadl
,

,

*-a:?a
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ifaction of,'the court that
oald be no nece@ity to
a judgment whi&
a on the subject,
t so ,as to, give &@c$
o any settled ponyiction on the s$bj.ect, c.
to the courb determining any matter on
'

8

a deoision in anoth,er oowt,
ib policy. m e
urt would look at
fact, h' k,ight or a
f506 samdhipg
in the Domid-

;.
A

U

l

...,,
"l%e~'~ILuni~~ti:
~ a ~ i o n a l s c owas,
p i I think,impreased,on the PiivJ?Council
,fa
... &e'i#uf@~e
.
case:
/.:
~.~
,.:,:,
The %%!vet&: Yes. I quit? realhe %ha$the insurame case is one jeaision
-i';%$,E&i&i.. , , ,
operate aggnst that view. Personally, 1thihk. thdt very decision
,,
.
oug b . $ i ; & .,and
~ ~ probably will be, modiied in sohe degree in the light of more
.peen$
'@cirien+e.
:,%I.e.
,
'.,
! l
.ByMT.Bowassa,;
, ,
V
.:l: ',.ql~E@(oreyou leave 'the subject of reference t o the courts, is ,it got a
kldb @Eiiqcliilagon a! the PriW Cauncil at leash, i f not the Supreme Court, is u
:.@;fjy~f~~,;giviha;
a decision o n a,set cam arising out of' a dispute on legislk$ion
.t"$&.@
9 at I might call an opinion upon the validity o f i t s .law. 'f
$emember a: straight declaration of Lord Haldane in one aas%wbether it: :came
.;,&&tiQrtnada dr Australia, I am not ,sure--in which h e expressed his opinion,
,1JIci,t~s~.,opinion:
of.thPriuy: Cmn~il,that ]khey w q very reluctantito. exgrese
BnjophidIu on thei vdidity of a law unlg@a:itcame before them in the. form of a
OOU8t&ial;
Mr. COWAN:Yes. '
The Wm~mss.:Yeqthat is trued .
Mr. B o m a s a : If you will allow me, 1think it is very important to:have
t b l t in view with regard to your suggestion that. we had be$+9r leave to the
c o q b &heiptefpretatiop of the: deoision we may make in parliament with regard
tp iini&&nngl\he constitution. If they took as an excuse for refusing'to expreas
their opinion that there was not a set qaae, ft would mean wewotild have to
aldend the'ennstitution, and leave it to the chance in the fubure of Smile indiv&&l ~10ont&@g
the law; and. that, of course, fram, an econqio and p,~litical
point : of .v.iew,,i s very .inconvenient. Take the oaae .of. the Lemieux A&, for
exathple, :wigoh was inoperation for years and years..
! * ':M$; C ~ M Eighteen
:
years.
' "'"M*;' Bdid.dres~:'Y.es,eighteen yeais; and %as deelawd void in one cage.
4: 2
,
. ,,
~ h & s p'There
:
&re two answers, I think, to that suggqtioa. ' It i~
I.Io,.
..
tfike ,fb t , iu the. begiqiiqg, wken the act' authoryzhjg refWeIlce to the court wria
8 .
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)ByZr:Oowan:

Q:.That is on1 to our Supreme Court?-A.
Wbelhe '&W+, t o
P r i e Oouncil;
,'

Yes, but .it goee from the
.
,

.

4

',
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The WITNEW: But they have. long ago become aocustomed t o our method
of referring these questions. to the Supreme Court; and they have answered very
clearly and very definitely a large number of constitutional questions that we
ry member of the comm~tteeknows, in the water powera
reference the difficulty was not that the court was relytatit to answer the ques. tions, but they thought the questions were not suffic~entlyconcrete to enable
,. .
,:. .
,

-::

'ByMr. Wo'oodswo~th.~

!

. 'T ; .

.

~

.

.

Q. Take, for example, the case of women in the Senate. Are wombn, under
the ter.ms of the B.N.A. Act, persons? I understand, as a strict matter of legal
interprehtion, the Supreme Court decided they were not, and that decision was"
-reversed b y A e Privy Council. Do you c& that a maCter of fact?-A. That
was a question of the interpret.ation of a etat+% That was a qunstion ;of law.
That was not a question of whether any parklcular matter was within one body '
of jurisdiction or another.
Mr. Wooonswo~~a:
In matters having to do with the constitution, what is
fact? Do I make myself clear? Is it not true that in the deaisim ss to whether
or not a matter is of national. mope, you would have t o t.ake into consideration
the whole body of public opinion existmg at the time, and fa that extent it,wmld
tend to be political in charaoter?
Mr. COWAN:
Something after bhe gold decisi~nthe other day.
, . , , ,
1,
- . Mr. W~~WWOBTH:
Yes.
.,. ,.
Hon. Mr. M A O ~ N Z IPub1,io
E:
poliay.
, Mr. COWAN:
That was oh the sordid ground of expediency, in my opinion.
.
Hon. Mr. MACKBNSTE:
Absolutely.
I
The WITNEW,: Pwibly you might say that in interpreting the B.N.A;AcC
to-day, they will interpret it in the light of the decisions. as they exist to-day.
- I thiik they did that in the " P m n s " oase. But that i@ not a good illustration
t.:t ' : of the sort of duty the court would have to perform whm it is aalled. upon to
:$, -:. decide whether any 'particular property or civil right is a right existing on$ ,
.
within the province or is a right which exists beyond the limit& of the provinoe.
In order to determine that, you have to Iook a t the facts and-the law. There is a
, .
;. , c m decidecl by the Privy Council in which the
had. the right to legielate with regard to bonded
and due in another.province. The court held that it
they would be legmlating with regard to a right
within the limits of the provinae, b u t which was to
.
boundaries of the province, and therefore
..
it W? not,
. .
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corn, but was a matter of interprovincial concern. There is no doubt that that
is a sound principle of the interpretation of the B.N.A. Act. The only diiculty
would be to determine in each case what the true nature pf the subject is.
By Mr. Coulan:
Q. Would it not be better for parliament to determine that rather than the
oourtsl-A. Parliament would require to determine i t in the first instance. I am
only dwelling now upon the branch of the case which would deal with leaving the
constitution as it is.
Q. Oh, yes.-A. If you are going to change the constitution, then the
question you ask of course would arise. But the other objection that I haveBy the Chairman:
Q. Before you go into that, Mr. Edwards, and following the idea of leaving
the constitution as it is, is it your view that the proper method of procedure
is that parliament decide whether a certain class of legislation that is proposed
is national in scope or otherwise; and if they decide it is national in sco e,
they pass the legislation, and then in some way leave it to the courts to deci 437
Hon. Mr. MAOKENZ~:
You mean on particular questions rather than
general principles?
The CHAIRMAN:
Yes.
Mr. COWAN:Again, a matter of interpretation.
The WITNE~S:The question of whether the government would submit it
to the court would be a matter of policy. I would say, "Enact the legislation.
If ~pwliamentis adviaed that the legislation is good, leave it to its operation."
Answering Mr. Bourassa's suggestion of a moment ago, if .the Act came in
contest before the courts at the instance of some private party-the provinces
have legislation providing that in a case of that kind involving a constitutional
issue, the provincial and Dominion governments are notified and we have the
opportunity of intervening-if we thought that the private case in questions
was not a suitable vehicle for having the constitution&l question determined,
we could then, after it is challenged, refer i t to the courts when desired. The
que&iofi of whether you would refer it to the court before putting it in operation is a matter of policy.

f

By Hon. MT. Maokenzie:
Q. If you intervene in such a case, would you refer to the court only any

specific case or the general policy of the whole legislation?-A. If we intervened, we would only be at liberty to argue the points that would arise in the
case itself. That is why I mentioned that instance, if that particular case happened to be a poor one, if it did not happen to raise the precise question which
we thought wise to be determined, we would a t that stage refer it. We could refer
it at any stage.
By Hon. Mr. Veniot:
Q. Are there not cases where the Privy Council made a decision that the
province and Dominion have dual jurisdiction in administration?-A. Are you
referring to agriculture.
Q. No, the fisheries case, for instance; fishery rights within the three-mile
limit?
Mr. GAGNON:
I think that is the only case in which the Privy Council
decided there was dual jurisdiction, but it clearly defined the juridiction.
The WITNESS:Not an over-lapping ,iurisdiction.

SPECIAL COMMITTEE
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Hon. Mr. VENIOT: NO, administration sim ly; between ownership and
l
admini&ration, regulation. Is that the only oase.
1
The CSA~MAN:
rf there is over-lapping jurisdiction, one of them must override the other.
l
Hon. Mr. VENIOT:There is no over-lapping there.
Mr. COWAN:Was the Dominion right held to be paramount?
Hon. Mr. VENIOT:In the one case it was ownership. The decisios was
1
that the provinee owned the fi#hery rights within the three-mile limit, but that
the Dominion government had jurisdiction to regulate the seasons and so forth
for fishing.
Mr. BOURASSA:
Even within the limits.
'
'
3-.
Hon. Mr. VENUIT:Even within the three-mile limit, yes.
. .b2
Mr. Gmwoa: Did they not make a clearer distinction than that? f%d
they not say that when the fisherman affixes ~8 instruments to the soil, then
the provinee has juridiotioa; but when the fisherman pubs his nets or instruments in the water, then the Dominion bar jurisdiction?
jurisdiction to say what seasons, what hours and
Hon. Mr. VENIOT: YBB,
RO forth they shall fish. Is bhat the only case of dual jurisdiction, as it were
that has been decided, as far a8 you know?
The W I T N ~ BOh,
: no. That is a very common situation that develops
in the interpretation of the British North Ameriaa Act. I n that case they were
faced on the one hand with a general suhject in section 91,5% coast 4nd mn1,and
fishexie~. The question was as to what extent that impiaged upon the nght.
of the pravinoe, under propert and oivil righb, CO deal with the eoil of the-:
province and other matOers r e h i s g to fishing in the provinw which affected
a right in the rovince; and tbey laid down the rule that Mr. Gagnon has
-explained. Bt t a t comes up very frequently in interpreting the British North
Amerioa Aat.
Then the other objection to dlowing the con~titutionto remain as it is is
th& it has been mid that that would be inconsistent with the sovereign status
which Canada naw enjoys as a nation. On tha4 point I am inelined to agres
with the suggestion made by Mr. Zslpointe in the Eouse of Commons in 1921,
in which he suggested that there was nothing inconsistent with our eoverergnty
in allowing the Imperial parliament to he the instrgment of amending the
British North America Aot in the future as in the past, 1
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By Hon. MT.ACacloenzie:
Q. Was that during the debate on the Statute of Westminster?-A. Yes.
If the legislation is enacted at Wmtmimter upon the request of the Dominion
au6horities, then it is passed, ,because cif the aoverelw status of the Canadian
people. It is passed beoau~eof the reoognition oft our status, and not in
spite of it.
,

By Mr. Bozl~assa:
Q. ha a matter of fact, that reeervation in the Statute of Westminster
referring to Canada was put there at the request of Canada?-A. Yes.
Q. It is Canada whioh asks to be limited in its constitution?-A. Yes.
Me. COWAN:YOUmean the exoeptim in regard to amending the British
North Amerioa Act?
' Mr. Bawnssk: Yes.
The WITNESS:,So that on that braneh I merely #U gest that the oommittee consider at the outset whether the present system wil not be as aatiPrfactory
for the present and future as it has been in the past. I am npt attempting to
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aigue the matter this morning, but merely suggesting that view. In that connedtion, I might add that I have not yet satisfied myself that these other
dominions which have power to amend their constitutions have anything
superior to what we have.
I
..I
By Mr. Cowan:
Q. That is right in their charter, is it not?-A. Yes. I think they have
a'burden. I think the power they have to amend their constitutions is a burden.

,I

,

'

9
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B y Mr. Gagnon:
.Q. You think it is what?-A. A burden. I do not think it is an advantage.
I thmk ~t1s a disadvantage. These other dominions are in *this position, that
the residue of power ljes with the state, and if the federal power should a t any
time be enlarged for the benefit of the nation as a whole, what you have to
do is get the subject matter out of the state and into the federal field, and you
have to go through all the difficulties-in some cases plebiscites, and in other
cases majority representations of the different states, and so on. You have
a hard and fast working scheme which produces controversies and difficulties in
the country, whereas with us the residue is already in the federal field, and
there is nothing to transfer.
By Mr. Bourassa:
Q. Does not your reasoning apply exclusively, or at any rate mainly, to

,

Australia? Beaause that would not apply to South Africa and the Irish Free
State?-A. In South Africa the problem does not arise.
Q. And even in the Free State you have no provincial or state rights?
-A. No.
Q. As a matter of fact, I think it is confined to ~ustrali8.i-A. Well, you
see, sir, the point does not arise; it is not the sort of federation in xhich there
is an division of legislative authority.
No.-A. I was limiting my remarks to countries which are subject to the
limitations we have, a division of legislative authority. I was merely pointing
put that it might not be an advantage to substitute for the present system which
1% elastic a rigid system which it might not be able to work without great trouble.
Mr. B o m s s ~ ks
: the United States for example.

6.

B y the Chairman:
Q. Had the residual power been vested in the state as in Canada would you

have had that trouble with regard to amendment? Say your residual authority
rests in the Dominion, and then give the Dominion power to amend its own
constitution; would you have had the trouble of which you speak in relation to
your very rlgd Bystem when it came to getting an-amendment?-A, Well, my
point is that, if I am right in my interpretation of the British North America
Act, there ie no constitutional advantage to he gained, because if the subject
matter is national it belong to us now, if it is not national then you need no
change. The only occasion on which you would need a change in our present
constitution is when you want to take away from the provinces something which
they have now and transfer it to the Dominion field.

B y Mr. Veniot:

, Q. It becomes a matter of interpretation, apphrently, doea it not?-A.

m

Yes.
Q. Do you think the Parliament of Canada is the proper one after $11 to
decide strictly upon the matter of interpretation. Of course, you said that would
he possibly an abuse of the Act and you could have your redress before the Court.
But perhaps I am now asking you to express an opinion upon a matter regarding
which I should not ask you to express an opinion?-A. I would suggest on that

..

..
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point that as the provinces are represented as well in this parliament as in the9
own legislatures, all the provinces are represented in this parliament, if thls
parliament declares that a certain subjeot is a matter of national concern, I
would think that would lend a very great weight to any matter in issue.
Q. It might lend great weight, Mr. Edwards, but do you think we representatlves of all the provinces in the federal arena are authoriaed to speak for the
provinces on the question of jurisdiction?-A. Not for the provinces, no.

'

.

B y the Chairman:
Q. Will the people of the provinces accept, in respect to matters within the
legislative jurisdiction of the federal government, representation by members of
t h federal parliament? A s I see it, they are not elected to go to Ottawa to
give expression to opinions on matters of provincial jurisdiction?-A. You could
not by any mere declaration transfer any power from the provinces to the
Dominion.
B y Hon.Mr. Mackenzie:
Q. Do you think that if we did take the power to alter our constitution
the tendency would be, in your opinion, to lessen the amount of litigation between
the provincial and the federal authorities with regard t o the interprdtation
of the statute, powers, and so on?-A. That is, if you amended the constitution.
Q. I mean, under the present system i t generally ends in litigation, in
references to the courts; it generally finishes up in judicial interpretation, and
there is a tremendous amount of it. If we did take the power to make a change
in the presen$ constitution would i t in your opinion lessen the amount of litigation
that is always arising in regard t o interpretation in these cases?-A. I do not
think I would hazard an opinion on that. My inclination would be to expect
quite a bit of litigation because we have had a great many of the prinoiples of
-interpretatioa-under the British North America Act settled once for all and we
know where'we are. 'The moment you place anything new in the constitution
we become worse off and have to start all over again to settle all the new questions
arising out of the new oonstitution.
Mr. GAGNON:
Is there not a tendency for certain provinces to take advantage
of any opportunity to submit litigation before the courts, especially where it
appears to cut down their rights? For instance, last year we had litigation within
the province of Quebec upon the advisability or the constitutionafity of taxing
long distance telephone calls.
Hon. Mr. VENIW:Yes, and there was the fisheries dispute.
Mr. GAQNON:
Yes. These questions were discussed for twenty years or
more before the Privy Council. If I remember rightly the first case was dated
1880 and the last judgment was rendered in 1919. Is there not the tendency on
the part of certain of the provinces to exaggerate andito abuse the opportunity
to go before the Privy Council and have these question,^ of jurisdiction decided,
and in the meantime the interests of the people concerned suffer?
Mr. Bomt~ssn:How can you stop that; you cannot deprive any province
of the right to go to court?
Hon. Mr. VENIOT:YOUcannot deny them that right.
Mr. CHAIRMAN:But if YOU have every matter fairly expressive in the
statutes, instead of being undefined as a t presenti if you have agreement as to
whether a thing ie national in scope or not it will eliminate this tendency to
litigation.
The more you allow the courts to clarify things the worse
Mr. BOURASBA:
you make them.

,.
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The WITNEBS:Don't forget that if you amend the constitution so as to
put Rome specific thing in Section 91 that is nat there now you will be in exacbly
the same position with regard to the interpretation of that. You have under
the present Act certain inter retations which would just !he placed on one side
and litigation would start a! over again.
The C H ~ A NIs: that so? Supposing you took property and civil rights,
which are now under Section 02, strike them out of Section 92 and put them in
Section 91 ; is that practical or otherwise?
Z ~ : would be a new deaf all right.
Hon. Mr. M A C ~ N Thak
Hon. Mr. VP~NIOT:
YOUW O ~ have
M quite a storm.
The WITNESS: y h a t I meant was, suppose you had in Section M, "Unemployment Insurance '. the meaning of the term "Unemployment Insurance",
will have to be interpreted.
Hon. Mr. MACKENZIE:
Then you would have some more cases arising out
of that.
Mr. BOURASSA:Quite so.

P

By Mr. Cowan:

Q. You seem to think, Mr. Edwards, that we are in a very strong position in

that the trend of judicial decisions has been in favour of the Dominion in nearly
all of these various lines?-A. Yes; hut rather on the ground that the judicial
ddcisions have followed the actual developments. It is development wh~chhas
brought about the decisions, ,with regard to certain subjects which they thought
had ceased to he local in thelr scope and had become national in scope. I have
confidence that the courts when faced with the facts will realize the situation
and interpret the constitution as they did in the "Persons" cme and in the
Aviation case, and give a practical interpretation in the ligh€*of condition8 as
they are to-day.

By the Chairman:
Q. Take this case: railways, except those that are purely confined within,
a province, are within Section 91; that is, a form of transportation. Truck
dnvers are another form of trans ortation and they are said to come within the
provisions of Section 92, hut to t e extent that they are endangering the operations of the railwa s cou'ld you say that they are national in natwe and in
mope and that the sominion Government eouid control them; or shall we refer
that to the courts for interpretation? Why should we not amend the British
Noth America Act to say that "Transportation" should be under Section 91
ingtead of "Railways and Canals "?-A. That would depend upon interpretstion, and other provisions.
Q. That is what I am getting at; leave out the question of interpretation,
make it so definite that interpretation by the courts will not be necessary.
,
Mr. GAGNON:I think, Mr. Chairman, ,your observation is very muoh to
the point. Admitting that there is a dual juri~dictionalJ that we have to do
here in to study what would be the he& method now of amending the constitution.
The CHAIRMAN:
That is what I am getting at.
Mr. GAGNON:
May I point out to you, Mr. Chairman, that the scope of
our enquiry is very limited. If we go outside of that we will never be aMe
to finish, and if we remain within the limits of the scope of our reference we
will not need to take much time in discussion.
The CHATBMAN:
I was not suggesting that we should discuss these matters
with a view to amendment of the Act or not, merely citing them as instances
where, by means of amendments, we might possibly get away from much litigation.
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Mr. ~ ~ ' O O ~ S W O R T HMr.
:
Chairman, Mr. Edwards' contribution has been
very interesting but I submit it does not deal directly with terms of the reference.
The WITNBS: I agree.
,I
Mr. W o o n s w o n ~ ~I : think we ought to asli Mr. Edwards whether he has
any suggestions as to how the constitution can be amended.
Mr. COWAN:
We have been diverting his attention by our questions.
Hon. Mr. VDNIOT:ISit not better for us to decide first whether or not this
committee can recommend amendment to the constitution?
Mr. WOODSWORTR:
That is not the point, Patliament bas decided that by
referring the matter to this committee.
The CHAIRMAN:I think the point for us to consider is the most desirable
method of amending, that is our reference.
Hon. Mr. MACKENZIE:The terms of our reference are very limited then,
Mr. Chairman.
The CHAIRMAN:I think perhaps Mr. Wwdsworth is correct, we may take
it for granted that amendment is desirable: the auestion for us to wnslder 1s as . .-l
to w h i t method should be pursued.
Mr. COWAN:Quite right.
Mr. BOURABSA:
That is right.
The WITNESS: If that is the meaning of
with the other point; but before leaving that I would like to point
Anstralia where they have had power to amend their constitution
they appointecl a commission in 1928 to look into the question
could alter the constitution so as to get a more workable
mission prepared a very elaborate report and there
agreement among its members on the subject. They are
problem that we are, although they have
The queetion afnse that is so much discussed
character and nature of the federation and the
view about that is that it is not necessary to decide whether the B.N.A. Act.
:;
was a compact, rvnd whether the doctrine of unanimous consent upon which.<;, , '
it is based is of importance in determining the present question. I n my view&.,.what happened in confederation was that certain peoples who had their then!,
:,
form of government were desirous of exchanging that form of government for'4 . .
another form of government, which is aet out in the B.N.A. Act; t h a t tbey!: ~,:!
,L:
voluntarily-there were certain minor protests which were not recognized-"
5
they voluntarily agreed to accept the new constitution; and they and the: . ;i
Dominion are bound by the terms of that constitution as it stands to-day.:
.3
so t h a t when you come to face any question as t o how you are going to amendl:
that constitution, and the amendment in prospect is one which will take awaylk,
from the provinces a thing which they got a t Confederation, you have to consult
the ~rovinnes.
- ~ ~ ~ - - - ",,~zJ~$,,.:
Mr. COWAN:That is fair.
'

3

L~

By Hon. Mr. Veniot:
Q. Confederation is not based entirely on the Quebec Resolutions.H. I know.
..: :,4*
Q. Because the Quebec Resolukions make provision for certain jurisdiction6 -<:g
on the part of the provinces which a t the time of Confederation when the Act*: .:
was passed in Great Britain were not inaluded; for instance, jurisdiction with!f<
regard to Immigration. and certain other matters such as Fishenes were given[';
to the provinces by the Quebec Resolution. When the Act of Confederati~n,~", #'
passed these were transfered t o the Dominion; and further than that, i t m u s t , ":.A
be underet,ood I maintain that it was a strict agreement between the provinces.-iJ
A. A agree with you, that it'was an agreement.

.
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Q. It was a straight agreement between the provinces; aad the Quebec
Resolutions voted here by the Fathers of Confederation reached England but
were never a c t d upon. These resolutions were entirely changed by the London
conference.
Mr. COWAN:As a matter ~f fact, New Brunswick and Nova Scotia did
not approve the Quebec Resolutions.
Hon. Mr. VENIOT:I know they did nol.
I
Mr. BQVRA~A:
They voted against them.
C: Mr. COWAN:I think so.
Hon. Mr. V~NIOT:We did not vote against the Quebec Resolutions, we
voted again& the resolutions of the confe~encein London; they were far different
from the Quebec Res lutions.
Mr. Bomwrss~: nd they did not vote the Qusbec Resolutions, they did not
adopt them.
Hon. Mr. VENIOT:I know that. The vote that waa taken in the Maritime
provinces was taken against the London conference, and not the Quebec
Resolutions.
There were some very important alterations in the Quebec
The CHAIRMAN:
Resolutione.
Hon. Mr. VENIO'T: Certainly there were. Let me go further; it is a matter
of history, and perhaps you know it, that the proceedings of the London
Caderence were never revealed to the public, they were kept secret, and with
corre~pondenceto show why they were kept sogret. There waa correspondence
on reaord to show that an order was given to keep them a scret; that is the
reason why the Maritime provinces, espeoially Nova Scotia and New Brnnawick,
were so bitter in the fight aga~nstConfederation at the time,qhile they drifted
into it afterwards. The report of the proceedings of the London Conference
was only made public in l927 when it was discovered in the archives of the
old Parliament Building8 in the province of New Brunswick, and authority
was then given by the Dominion Government to have it made public. That is
ths only time it was ever made public,
Mr. WOODSWORTH:
May I ask Mr. Edwards how he would answer thia
question: he suggests that easential~lythe B.N.A. Aot is an agreement between
the provinces, but it was between certain of the provinces, the older provinces.
S ~ m eof us come from the West, from provinces which were not orig~nalprovinoes, bbt we think that we have as much part in the Dominion to-day as
anyone. Bmause of the provisions in the a d s constituting each of the new
provinces we can no longer say that the B.N.A. Act is an agreement between
the provinces.
Mr. COWAN:lnihohort, would the four original provinces be consulted, or all.
Mr. WOODSWORTH:
NO, that is not my point; my point is that although it
may have been the original agreement I would hesitate to aay tha! the conclusion
is that it remains s~mplythe agreement, and that the four ongmal provinces
only must be consulted, or muet be consulted a t all. It seems to me, if I may
use another illustration, it is something like a man and his wife enter$g into
a marriage oo~tract. That is all very well, but as the years go by the s~tuation
changea, the family comes and there are family responsibilities and all that they
mean; and that man and woman cannot suddenly say we will divome and let
the whole thing go back where it was.
Mr. COWAN:NO, a new siluation has urisen.
The WITNESS:That illustrates the point I wanted to mlrke, that I do not
think it of much practical importance to go back now and try to rediscover the
basis of Confederation with the idea of amending the constitutibn, because the
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people a t that time did not understand i t or were not properly consulted. The
western provinoes were admitted upon the same basis as if they had entered a
upion a t the beginning. That is set out in the Constitutional Acts of the
provinoes.
By Hon. Mr. Veniot:
Q. It is set out in the London rcsolutions also-number 111-A. So that
in my judgment we find the nine provinces to-day each enjoying the rights, the
privileges or the disadvantages, if you like, that were given to them by the
B.N.A. Act; and my submission is that if the Act is to be changed so as to transfer
from the provincial field to the dominion field some of the subjects that formerly
belonged to the provincial field, some mcasure of consultation with the provinoes
has to take place.
Q. Number 11 of the London Resolutions reads as follows: "The Northwest territory and British Columbia shall he admitted into the union on such
terms and conditions as the parliament of the Confederation shall deem equitable and as shall receive the assent of the Sovereign, . .I, an exception. and in case of the province of British Columbia as shall be agreed to by
(1
the legislature of said province." Thus making an exceptional case of British
Columbia in the London Conference, and, based on that exception, Britisl
Columbia came into confederation.
Mr. COWAN:There is a provision in section 146 of the Act for the admissiot
of Newfoundland and British Columbia: "It shall be lawful for the Q u e e ~
by and with the advice of Her MajestyJs Most Honourable Privy Council,
addresses from both Houses of Parliament of Canada and from the Houses of
the respmtive legislature^ of the colonies or provtnces of Newfoundland, Prince
Edward Island and British Columbia, to admit those colonies or provinces, or
any of them, into the Union, and on address from the House8 of Parliament of
Cinada to adlett Rupert's Land and the North-western territories .
It
. or either
was out of these that the three western provinces were created. ".
of them, into the Union, on such terms and conditions in each case as are in
the addresses expressed and as the Queen thinks fit to approve. . . ." That is
one place, I say, where Canada has the right to amend its constitution, speaking
of bhe admission of these other provinces.
Hon. Mr. VENIOT:I n the constitution?
Mr. COWAN:On conditiom.
Mr. GAGNON:There are people who make distinction between the lega
power and the political power. I think that we are able to amend our con.
stitution any time we me fit.
Mr. COWAN:Britieh Columbia came in on certain fixed conditions, and 1
do not think you could amend those conditions without the" consent of British
Columbia.
/
Hon. Mr. VENIOT:SOdid the Maritime Provinces.
Mr. COWAN:
I think the Maritime Provinces are on a different basis.
Hon. Mr. VENIV~:No. Certain agreements and promiws were made.
Those promises can be produced and are official to-day. They are not incorporated, in the Act; but the Fathers of Confederation pledged their word that the
Act would do so and so. Tbat became an agreement. Let me say here that the
Maritime Provinoee
Mr. COWAN:W p e they representations that were not included in the
contract?
Hon. Mr. V E N ~In: the constitution?
Mr. COWAN:Yes.
Hon. Mr. VENIOT:NO. They are not. Tbat is where the fault lies.
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Mr. COWAN:That is why I think British Columbia is in a diffsrenk position.
Hon. Mr. VENIOT:There is a reason for that. Before confederation there
were two divisions in British Columbia--two provinces.
I
Mr. COWAN:DO YOU refer to the Island7
Hon. Mr. VENIW: Yes. And they had their separate governments. Then
they came together, and they were separated again; and finally they came
into one province again and came into confederation.' That was the cause of
that condition. That was the ground work. But let me say for the Maritime
Provinces that BP far as concerns the claim that the original four provinces
should be consulted and they consulted alone in regard to any ahanges of
constitution, we are not claiming that at all; because we recognize that the other
' provinoes oame in afterwards under almost similar conditions to the entry of
the Maritime Provinpes, and we grant to those provinces the same rights as
we obtained under confederation and the same right-if I may use the termto kick at changes or discuss or dispute the jurisdietion of the Dominion government. We are not claiming that we alone have the right to kick.
The CHAIRMAN:
Does anyone else desire to ask questions of Mr. Edwards?

By Mr. Gagnon:
Q. If I understood Mr. Edwards correctly he merely stated that should
an amendment to the constitution be desirable and if the interests of the provinoes are at stake then there ought to be consultation; is that right?-A. Yes.
My view would be that any amendments which are required relating only to
Dominion matters would be proceeded with in the future as they have in the
past and have the constitution changed so that we could put those amendments
in$o effect a t Ottawa rather than have to go to Wesminster. With regard to
matters directly affecting admitted provincial 'ighta, such W the transfer- of
some subject from the provincial to the Dominion field of legislationBy Hon. Mr. Veniot:
Q. -in

which there is no dispute; they are fully recognized?-A.

Yea.

By MT.Gagnon:
Q. But in the case concerning matters directly affecting admitted provincial rights such as you referred to then the provinces ~houldbe consulted?
-A. Yes. I do not think the real problem is so much whether they should
be consulted or not; I think the problem is more as to the extent, the machinery,
the method, the system to be set up to provide what are suitable representations
for the provinces in matters of that kind.

,
P

1

/

By Mr. Woodsworth:
Q. Have you any suggestions to make in that regard, Mr. Edwardsl-A. It
is very difficult to make any suggestion. Perhaps we might start by a process
of elimination. I suppose everyone would agree that one province should not
be allowed to hold upHon. Mr. VENIQT:I think it is hardly fair to ask Mr. Edwards to give a
suggestion on that just now. He came here to-day not knowing exactly wh&t
the situation was. He knows it now and I suggest that we adjourn and give
Mr. Edwards an opportunity to go very full into these matters and then give
us some suggestions or expressions or opinion at our new meeting. I think it
is unfair to ask him to do so now.
Mr. WOODBWQRTH:
Mr. Edwards was just going to make a suggestion.
Hon. Mr. V E N I ~He
: claims it is difficult. I think he ought to have an
opportunity to consider what he wants to say. It is a delicate question.
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The C H A ~ M AIfN :there are any ppints he desi'res to have time to consider
he should be given time.
Mr. COWAN:
But if Mr. Edwards is prepared to give an opinion nowThe WITNESS: I say, Mr. Veniot, that I am only making suggestions; I
am .not giving any fixed views.
r
..
. ,
,

,

.. ,
B y Hon. Mr. Veniot:
Q. You want to be careful about your suggestions. That is the reason why
I spoke before?-A. I shall be quite pleased if the committee desires to adjourn.
I was going to say, though, that I think .that subject is a matter that no individual
can deal with. I think what the comm~tteehas to do is to have a survey made
of the constitution of all these provinces-their history, their population, their
present and possible future developmentand whatever system is adopted will
have to be an elastic one.
Q. That will change as to provinces?-A. You could take the populations
of several provinces to-day and you might work out some scheme that might
fit present day conditions based upon the several populations of the, central
provinces, the western provinces and the eastern provinces; hut I do not think
any one individual could suggest a scheme. I should think the scheme would
be evolved from a number of suggestions.

..:

.

.,; .<,!!,,,.

By Mr. Woodsworth:
. . . i.. .,
Q.. Might I ask if Mr. Edwards is willing t o finish the staf&iint'68 general
principles which he began?-A. It is clearly understood that I am not putting
them forward as a proposal of my own, I am merely suggesting that the com-

Q.

mittee has itself to determine how i t is going to go about the problem of deciding
what degree of provincial support would be required before this government
would go to London-I am assuming, of course, that the Dominion is supporting
the proposalLWhat provincial support they would require before they would
go to London and ask for an amendment. Pardon me, I am always forgetting
that the amendment should be made here. But do not forget that thfrt problem
has two phases also: we first have to have a certain degree of provincial support
before we can go to London and have the power transferred t o Ottawa; we
first, have to decide what degree of provincial support you are going to ask for,
and having got that through and having got the power vested in the parlisment
a t Ottawa-or rather before that you have to decide what the provincial representation will he for future amendments which will be made here. There are
t h e two things you have to consider. I should think the steps would have to
be these; you would have to make up your minds what scheme of amendment
you wish to propose, and that would iriclude in it the basis of provincial representation or consultation; then you would have to submit that to the provinces,
go to London and get it through, and then you have achieved your purpose.
Now, with regardto how that representation might be worked, that is a matter
for statesmen rather than lawyers-it is a mahter of statesmanship. One might
say .that if a majority of the provinces representing two-thirds of the population
. .
. ,
were in support-

B y Hon. Mr. Veniot:
Q. That would not do?-A.

No. One might say you would have to have
at. Ieast seven out of the nine provinces including the two central provinces.
The two central nrdvinces would overshadow the others?-A. You will
find this a nice problem. '
Q. I know. We would not trust too much to Ontario and Quebec in the
Maritime Provinces.
Mr. COWAN:
We would be absolutely fair.

,
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#Mr. W o o n s w o a ~ ~Does
:
Mr. Edwmrds' idea of eorrfederatim being an
agreement mean that all who entered into the agreement must be consulted
w d ,that one provipce wuld prevent any step being t&en?
.,. The & r N ~ a s :NO. My suggestion with regard to tba%was that all that
provinces now enjoy is this right of autonomy in the province. We propose
\ t ~ t i r L t ~with
f ~ e that. The reason we propose to interfere with it is that the
<qnditiOniof the nation now is such tha6 that m w has to be done. That a
Qominion matter; I suggest that it is entirely within the Dominion field in law.
1 am only suggesting that as a matter of practical expedience you could not
get that sort of amendment through without having support from the, provinces
who% rights are affected; but you are dealing with a matter whlch is not
*thin the legislative jurisdiction of any particular province-therefore, n o t
8 matter with which'the province itmlf can deal. What you are asking the
provinces to do is to say for our guidance, in dealing with this matter which is
.to be a Dominion matter, what position the province takes mth regard to the
proposed invasion of its rights. Then you have to make up you^ mind how
far you will li&en to that voice of the province in determining what you will
do in this national field.
c

By

Hm.Mr. Veniof:

Q.No matter what deoision would be taken in that resped the provinces

wot~ld still have the right to present their case, ,would they not, before the
parliament of Great, Britain?-A. Possibly not a r~ght.
Mr. GA~NON:
No* as a right. I will not admit that. They would probably
prefer to go before the court9.
Hon. Mr. Vrmw~m: Yes, they would. No, that is nat the p&& I I making
:, -when
the presentation is made for a change in the British America Ad,
sot after it has been made.
The CHAIRMAN:Mr. Edwards spoke of one of his officials preparing for
ue a memorandum of amendmenk made in the pad.
1
M?. COWAN:I think that is included in this little manuscript that the
W
,

S

W I ' P N ~ BNO.
: What I said, Mr. Chairman, was that I think a memoof that kind has been repared. What I suggested was apropos of a
made by one member o t t h e committee to the effect that the committee
like a memorandum of the judicid decisions in which a tendency has
sn shown to recognise the changes in the nature of the subjects from time to
The CIIAIRMAN:Perhaps we will have the memorandum prepared for the
day. There are two other things I will call your attention to: one is the
put forward by Professor Afthur B. Keith in "Responsible Government
the Dominions," page 686, in which he says: It was most expressly recognised in 1907 by the Imperial Government that the Federal constitution is a compact which cannot be altered
save with the assent both of the Dominion and the provinces.
Mr. COWAN:That was twenty-%yenyears ago.
Hoa. Mr. V ~ I O TWhat
:
date was that?
',
The CHAIRMAN:1807. We would like your views on that question, yr.
W d s . The dher point is a suggestion made by Honourable Ern& Lapo~nte
%theDominion-Provincial conference held November 3 fa 10, 1927, mth
ard to methods of amendmenb.
Mr. COWAN:YBB.I was going to ask for the production of that memo-
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The Committee adjourned to the call of the Chair.
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Mr. BO~BA~SA:
Before we proceed I would like to ask for a oorrection in
couple of questions I put at our last meeting becauas those questions appear
,mensical.unleas I put them right. Onpage 6 I a d d ~ e s M:a question to Mr.
:yf~cds;w$iph appears in the report as follows:
Before you leave the question of reference to the o.ourts,. is it not a
. f a c t that the inelinrrtiq of,thcerivy Couiwil at least, if no4 the S u p m e
Court, i a t o refer Dominion deoision
on a set case arising;
out of a
.
.,
': 'deoiiiik 0% lej$slatioa. . .
,

:l,..,,'.

:,

~

,

,

'joour8ei%hg.t.Ithit& I said--at least; what T'meantto say was this:
, : ",
.. .'.isto prefer giving a decision B Bet Case arising out of,a disputg:
: .
:,.;i :,; dh
'Jiigislifion.
. .
,
.
l ,. L.!,
/
~ilJ!&k
$hat .that corr&ti& be made, becaube it has noin-s,jik'appellrs.i
I gage*.9;;of l $he pdn6ed evidence Mn. Edwards was referring to abates wh:ere:
zl;&@e~diffioulty with regard to oentral and provineid authority doe* not:
if&,ig~here, !Be mentioned other. Countries generally and I,'aaid, " as the;
~i@&~,&tes,f~.example."It was aeported: :'Gontml by,states, for example.?:
i kag'l.isuggerit,: as I mentioned ,hMt.Feaser, that without oaus?iig afl:
pb.'Ve$itijfce'qE ret8irding in any way the repoff-ndl,iii
Fjr e&eri&oe @S%I;
B f % b f ~ 'dbue in vafious commit6'eeS previously-members of +,h& ,80mrpitteif8
&t?k&~e'.,an,opp~rttinityof reading the typeyfitten repgm Before' thex ,are1
It to the Printing Bureau, and in thttt way things of 'this nature, mig%b $8;
ared.
,
':'Mri, G A ~ ~ o Usually
N:
members of :the committee go to Mr. Fraser and see
,

,

'

,

.,

'&~&jjyae.

Mi: $OURA$SA: Quite so. I asked Mr. h a s e r to be kiM enough to 1,et'ts'
ow by phonk when we may see the evidence.
T B H A : 'Tie clerk informp me that he will b-dperate 'with the
. .
!mbers of the committee in thatregard as f a r a e possible.
Nawj is'tliere: any member who 'wishes to ask any further, questioqs of
. .Edw&r&,. .
r.
.
1
SA: I was not here at &e a d of the last &ing but I *etid the:
!?&.&&;l[ upd@ood that Mr, Edwards was going t o complete his statdment
l#.,. !,:fq'p" daxb of rest. It would be, very interesting, of course.
T~~,'(~H~IRMAN:
Would you come forward, Mr. Edwards?
.!"&~.'~o&.tssr:: One of the members suggested thad Mr. Edwards should.
c? :a lihtle more $ime before making his reply. It was Mr. Veniot who sug%&d:iti..;,
..'
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WILLIAMSTUART
EDWAROS,
recalled

By the Chairman:

'

Q. Have you the n~emorandum of which you spoke at o;;r last meeting,
Mr. Edwardsl-A. Yes. It is a Memorandum entitled Extracts from
Decisions indicating a trend of Judicial Opinion regarding Jurisdiction of
Dominion over Matters which are essentially National in their Scope."
The CHAIRMAN:
Shall we take it as read and have it put in the record, or
does mybody want t o have i t read now?
Mr. BOURASSA:
We might have copies of it made, I suppose.
Mr. ERNST:Would it be possible for Mr. Edwards to summarize it?
The CHAIRMAN:Perhaps Mr. Edwards could give
us something in a
summarized form.
M. ERNST:As to the effect of the decisions.
Mr. BOURASSA:
Yes, and we could get copies later on.
'The CHAIRMAN:
It will be printed.
The WITNESS:If it is to be printed do you think anything will be gained
by my summarizing?
The CHAIRMAN:
Your summary will serve us for the present.
The WITNESS: The extract8 from cases which have been brought together in
this memorandum show the trend of the different opinions merely upon the question upon which I was examined at our last meeting-that is, what is contained
conferred on Parliament for the Peace, Order and Good
a. I n the earlier c a s e s a n d by the way, they are not
cal order-you will observe in reading the extract8 that
endency of the court was to recognize the principle clearly
were not strictly within the provincial field belonged t o
gislative power. Then a little later while that principle
d was reiterated in plain.terms there was a tendenoy
antly in the circumstances of the particular cases that
uring that period. Then more recently in view of the
changes which have taken place following the war and leading up to the Statute
of Westininster and the introduction of new subjects in the field of legislation
there has been a tendency to apply that principle just as freely as they were disposed to do it shortly after confederation.
Mr. ERNST:What were some of those cases?
The 1V1~ivw.s: The Radio oase, the Aermautics case, the Snyder case. The
of th,e matter
lattter is one of the eases where you have a well balanced
with a slight leaning towards the pabviocial view.
Mr. COWAN:Are these three cases decisions of the Privy Council?
The WITNESS:Yes.
I
Mr. ERNST:
I am not familiar with the Snyder case.
The WITNESS: The Snyder case is the oase which involved the constitutionality of the Industrial Disputes Investigation Act, and the question wa;s
heth her a strike which had originated in Toronto and whjch had presumably
been brought about a t the instance of interprovincial or mntfmational labour
unions was a matter extending beyond the limits of the province. They held
in the particular circumstances that the subject matter of that case. was
not beyond the.province because the strike actuslly related to a street railway
operated in the,city of Toronto and had not reached such proportions as to bring
it within the Dominion field.
Mr. COWAN:
IS that an interpretation of what we know as the Lemieux Act?

.
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indication of how it would be dealt with if the skrike had been
?-A. Yes. That is why I cite that case. They laid down
that if it had been a matter exte~dingbeyond the limita of
have been competent for the Dominion to deal with it.
of Canadian cases?-A. Yes.
Dominione which have a be&?&
no other Dominion which has our
a1 system; so that on a question of what belongs to the
v have to look only a t Canadian cases. I am speaking
i d ~ a r ypower conferred for the Peace, Older atid Good
cases7 What I mean is -I talked
about a case in which Lord H ~ l d a n erendered a judge time was illuminating as regards our constitution as
omparison between the Canadian, the Australian and
tion, but I have forgotten the case. It is rather
lking with Mr. Bennett about it, and he wae struck
comprehensive view which Lord Haldane took of our
ith Australia and South Africa. I think tha$ wau~ld
have before us. I do not remember the case. I
r. Edwardsl-A. No. I will endeavour to look up
adcally in the last days of Lord

.

The WITNP~S:No;
Withess retired.

Lord Dunedin, in the RadTo case (1932), App. Cas., 304:

-

eaoh one you can
enumerakl heads of sec.
or Dominion legislation; but
he head either of heading 13
ding 1 6 m a t t e r s of a merely
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gradual development of the position of Canada vis-d-vis to the mother
oolmtry Great Britain, which is found in these later days expressed in
the Statute of Westminster. It is not therefore to be 6xpected that such
a matter should be dealt with in explicit words in either sec 91 or sec.02. The only class of treaty which would bind Canada waa thought '
3f as a treaty by Great Britain, and that was provided for by seo. 132.
Being therefore not mentioned explicitly in either sec. 91 or sec. Q2 such
legislation fdlls within the general words a t the opening of sec. 01 whioh
assign to the Gove~nmentof the Dominion the power to make laws "for
the Peace, Order, and Good Government of Canada, in relation tp all
Mrttters not coming within the Classes of Subjects by this Act assigged
exclusively to the Legislatures of the Provinoes." In fine, though agreeing that the Convenhion was not such a treaty as is defined in sec. 132,
their Lordships think that it comes to the same thing. On August 11,
1927, the Privy Council of Canada with the approval of the Governor
General chose a body to attend the meeting of all the powers to settle
international agreements as to wireless. The Canadian body attended
and topk part in deliberations. The deliberations ended in the Convention with general regulations appended being signed at Washington
on Kovemher 25, 1927, by the representatives of all the powers who had
taken part in the reference and t h ~ Convention
s
was ratified by the Canadian Government on July 12, 1928. The result is in their Lordships'
opinion clear. It is Canada as a whole which is amenable to the other
powers for the proper carrying out of the Convention; and to prevent
individuals in Canada infringing the stipulations of the Convention it is
necessary that the Dominion should pass legislation which should apply
to all the dwellers in Canada.,
Macdonald, J., of the British Columbia Supreme Court, in Rex v. Wong
Kit, 50 C&: Cr. Cas., page 259: When Lord Carnarvon introduced the B.N.A. Act in the House of
Lords, he is quoted by Burton, J. A., in Reg. v. Hodge (1882), 7 AB.
(Ont.) 246, at p. 273, as stating that: The object in view was to give to the central government those
high functions and slmost sovereign powers by which general principles and uniformity of legislation might be secured in thme quee. tions that were of common import to all the Provinces, and at the
same time retain for each Province so ample a measure of municipal liberty and self-government as would allow them to exercise
those local powers which they could exeroise with advantage to the
community.
Lord Sankey, L.C., in the Aeronautics case (1932), A.C., 54: Great care must therefore be taken to cpnsider each decision in the
light of the circumstanctes of the case in view of which it was pronouced,
especially in the interpretation of an Act hqh as The British North
America Act, which was a great cm&itutional charter, and not to allow
general phrases to obscure the underlying object of ,the Aot, which was
to establish a system of government upon essentially federal principles.
Useful as 8ecided cases are, it is always advisable to get back to the
words of the Act itself and to remember the object with which it was
pwsed.
Inasmuch as the Act embodies a compromise under whioh the original proVinces agreed to federate, it is important to keep in mina that
the preserva6ion of the rights of minorities was a condibion on which
such minorities entered into the federation, and the foundation upon
which the whole structure was subsequently erected. The prodess of
- ,.
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interpretation as the years go on ought not to be allowed to dim or t o
-whittle down the provisions of the original contract upon which the federation waa founded, nor is it legitimate that any judicial construc6ion
,
of the provisions of secs. 91 and 92 should impose h new and different
contract upon the federating bodies.
,
But while the Courts should be jealous in upholding the charter of
,
the provinces as enacted in section W it must no less be borne in mind
.
that real object of the Act was to give the central Government those high
functions and almost sovereign powers by which uniformity of legislation might be secured on all questions which were of common concern
' to all the provinces as members of a constituent whole.
m

i
h*

*

*

*

*

There may de a m a l l portion of the field whioh is not by virtue of
specific words in The Briti~hNorth America Act vested in the Dominion:
but neither is it vested by specific words in the provinces. As to-s"ch
small portion it appears to the Board that it must necessarily belong to
the Dominion under its power to make lawe for the peace, order and good
government of Canada. Further, &heir lordship^ are influenced by the
facts that the subject of aerial navigation and the fulfilment of Canadian
obligations under section 132 are matters of national interest and importance; and that aerial navigation is a class of subjeot which has attained
such dimensions as to affect the body politio of the Dominion.
Viscount Haldane in the Snider case (1925), A.C., pages. 412-413:It appears to their Lordships that it is not now open to them to treat
Russell v . The Queen a8 having established the general principle that
the mere fact that Dominion leg~slationis for the generSii advantage af
Canada, or is Such that it will meet a mere want which is felt throughout
the Dominion, renders. it competent if it cannot be brought within the
heads enumerated specifically in section 91. Unless this is so, if the
subjeot matter falls within any of the numerated heads in section 92,
such legislation belonge exclueively to Provincial competency. No doubt
there may be cases arising out of some extraordinary peril to the national
life of Canada, as a whole, such as the cases arising out of a war, where
legialation is required of an order that passes beyond the heads of exclusive Provincial competency. Such cases may be dealt with under the
words at the commencement of seation 91, conferring general powers in
relation to peace, orcler and good government, simply because such cases
are not otherwise provided for. But instances of this, as was pointed out
in the judgment in Fort Frances Pulp and Power Co. v. Mamitoba Free
Press are highly exceptional. Their Lordships think that the decision in
Russell U. The Queen can only be supported to-dmay, not on the footing of
having laid down an interpretation, such as has sometimes been invoked
of the general words at the beginning of section 91, but on the assumption of the Board, apparently made at the time of deciding the case of
Russell v. The Queen, that the evil of intemperance a t that time
amounted in Canada to one so great and so general that a t least for the
period it was a menace to the national life of Canada, sb serious and
pressing that the National Parliament was called on to intervene to protect the nation from disaster. An epidemic of pestilence might oonceivably have been regarded as analogous. It is plain from the decision in
the Board of Commerce case .that the evil of profiteerhg could not have
been so invoked, for Provincial powers, if exercised, were adequate to it.
Their Lordships find it dificult to explain the decision in Ruasell U. The
Queen as more than a decision of this order upon fmts, considered to have
been established at its date rather than upon general law.

1

-M

,.
;8.

Lord T o m b in re Fisheries Act ((1930),A.C. 111, hid aown,'#mong btk&rs,
the following propwition relative to the legislal;ive competence of Canada:,,,,
Tme general power of legialatim conferred upon the Parliament of
i.',:
the Dominion by section 91 of the Act 'in supplement of !he power to
,bgislahe upon the subject8 expressly enumerated must be 8tnct.l~confined .
to $uch mattms .as are unque~onablyof national interest and importI.. '
ance, and must not trench on any of the subjects enumerated in s&ion
'I
W as within the scope of provincial legislation unless these patters have
1
attained wch dimensions as to affect the body politic of the Dominion.
Viscount Haldane in the Board of Commerce kct, 1919, and The Combines
and Fair Prices Act, 1919, at pages 200-201 :For throughout the provisions of that Act there is apparent the
recognition that subjects which would normally belong exclusively to a
..
:.
.
~pecifiwllyassigned class of subject may,'nnder different circumstances
and in another aspeob, a86ume a further sigdficance. Such an aapebt may
..
conceivably beoome of paramount impcftance, and of dimensions that
.. .
;
-give rise to other aspects. This is a principle which, although recognieed
in eafller decisions, suoh as that of Rwssell v. The &wen, .both here and
.i,
!G . . ,
in the Courts in Canada, has alwam b e n applied with reluctance, and
.. .
its recognition as relevant can be juntified only after scrutiny su$cient to
render it dear th'at the circumstances are abnormal. In the cask before
them, however important ib may seem to the Parliament of Canada that
,. , ,
some suoh policy as that adopted in the two Acts in question should, be
made general throughont Canada, their Lordships do not futd any evi'lL
dmce that the standard of necessity referred to has been reached, or that
. ,
the attainment of the end sought is practicable, in view of the didribution
,a
.. ,
of legislative powers enacted by the Constitution Act, withoht the
'
co-operation of the Provincial Lcgislstures.
.
Lord Watson, in the Maritime Bank case j1892),A.C., page 441 :The object of t.he Act was neither ta weld the provinces i+to one,
c
- ,
nor
to
subofdinate provincial goovements to a central authbricy, but to
'
create a federal government in which they should all be represented,
entrusted with the exclusive administration of &irs in which they had
. .
I
a mmmon. interest, each province retaining its independeaae and
autonomy.
;, c. ..
, . .
,
, . , Lord Hobhouse, in the Lambe case (1887),12 A.C., page 688:- : ,~,:3 ; ;, ?,
And they &here to tbe view which has always. been taken- by this
Committee, that the Federation Act exhausts the whole range of legislative
power, and that whatever is not thereby given to the provinoid legislatures rests with the parl~iament.
Montague E. Smith, in the Russell case ( 1 ~ - 8 2 )7, A.C.,. pages 836,
841 and 842 :But if the Act daes not fall within any Of the clawes of sub$ects in
: . l . :,
sect. 92, no further question will remain, for it aannot be contended, and
I.
indeed was not contended a t their Lordships' bar, that, if the Act does
I
not come within one of the ch86es of subjects assigned to the Provincial
Legislatures, the Parliament of Canada had not, by its general,power
.,. ..
"to make laws for ,the peaae, order, and good government of .Canada,"
' -, i . .
. .
full lt)&htive authority to pass it.
Perliament deals with the subjeet aa one of general conm ,to the
- . , . Deminion, upon whirh uniformity of legislation is desirable, and the;
Parliament alone can so deal with it.* There is.no grannd or pretenoe:
. ,
, ..
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for saying that the evil or vice.struck a t by the Act in question is local
. .,,
or exists only in one,province, and that Parliament, uxder the aolour. of
. .
general legislation, is dealing with a provincial matter only. It is there.;.
fore unneqessary ta discuss the considerations whlch a state of oirbumstances of, this' .kind might present. The present legislation is' clearly
meant to apply a remedy to an evil which is assumed to exist through,
: ,
outthe Dominion.
.
:I :
Their Lordships having come to the conclusion that the Act in question does not fall within any of the classes of subjects assigned exclusively
. , to.$he Provincial LBgislat.ures, jt, becomes unneceesary to discuss the
::.:l,
further question whether its ProvIslons also fall within tiny of the classes
'
of'subjects enumerated in sed. 91.
; . . , .. . .
',':<;He
li;',:2i4
, ...
L -,, . , ( , Dr. 0.I
).SKELTON
called.
z"?,+;q
s'..:q
., !L
7..9.
i C-;. i,ri r.
The CHAIRMAN:
Dr. Skelton is Under Secretary of State for External
,
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Q. You know the subject matter of the reference, doctor?-A. Yes. ;>&''
Q. And have you prepared a statement in connection with it?-A. Yes.
I am not very clear as to what phaee of the subject you .wish me to discuss,
but in a oonsiderable measure the nature of the contribution I have tried to
make to your discussion ie determined by the fact that I have not the advantage
that most of the members of the committee have of a legal training and therefore I will spare you.any discussion of the legal side. I thought I would deal
with the general subject beginning with some observations on the general
method by which changes in constitutions are affected otherwise than by direct
amendment, then referring to the precedenk that have already ariwn in Canada
as to how changes in the B.N.A. Act were made, and next making reference
ts spme other other constitutions and the methods by which they are amended. If
you think that outline would be of value I shall be glad to run over it.
*.
Yau are, of course, aware that in addition Go direct amendment there
BTe other methods of effecting change in constitutions, mainly by the growth
9f conventions or customs, and by progressive judicial interpretation. TKe
gmwth of oonvention or custom is familiar to US in countries like England
prhich have a constitution largely unwritten or a t least not contained in
4 sisgle and over-riding document, but it is equally to be found a t work in
oountri~swith constitutions predominatingly written. I n the United States
we are familiar with the conventions which have arisen which make it practioally
Impossible for a president to be elected for a third time and which limit the
Belection of representatives to persons resident in the constituency which they
reptesent, It is an unbroken rule-but it is a rule that is not laid down in the
federal constitution-that a member must reside in the constituency which
he represents. Perhaps the most striking example of the way in which the
;written word in a constitution can be completely transformed by custom is
m connection with the electoral college. The fathers of the United States
Constitu6ion distrusted demgcracy; they thought it would not be safe to allow
the ordinary man to vote direct in such an important task as the ohoosin
of a president and that it would be necessary to avert the influence of politioa
bhrbies or factione as they were termed in those days. It was, therefore,
ovlded Chat all the ordinary elector could do would be to choose representatives
his atate who would form part of an electoral oollege. Those members
af the electoral college would be outstanding, independent, unfettered men
Who Would look around the country without any preooinmitments and would
@hoosethe hest man available for president without any direction from the
"ommon voter or from political parties. Within ten years that airangement
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had been completely thrown on the scrap heap. The very arrangement that
the Fathers of the Constitution sought to avoid developed. There was no part
of the constitution on which they were so unammous and no part of which
they were so proud, yet it was the first one to go in fact, though i t still exists
in form. Within ten years the members of the electoral college were selected
and voted for as members of a political party and pledged to vote for the
selection of an individual man. There is only one instance, and that was
back in 1796, in which a member of the electoral college voted for a man,
other than the one for whom he was pled ed to vote.
The same development has taken p ace in Canada. The power and place
of a cabinet have no explicit basis in our constitution, except for one or two
incidental references in our comtitutional statutes. That place and power
go back to the days of responsible government, but the place has changed
and the ~ o w e rincreased, both in the federal and in the provincial field, since
the B.N.A. Act was adopted.
Take another example: the B.N.A. Act contemplated a wide measure of
central adminietrative and legislative control over the provinces through the
power of the federal government to appoint and dismlss the lieutenant-governor
and the power to disallow provincial statutes. For a time both powers were
vigorously applied. Of late years both have been falliag into disuse. They
still exist for use in emergencies or their more general use could be revived
if a change of policy on the part of the federal government took place. But
if another generation were to pass without any contentious provincial Act
being disallowed or any lieutenant-governor being recalled because his conduct
was not approved by the federal government, i t might be said that a convention
had grown up reducing these provisions to the status of the royal veto in the
United Kingdom which is frequently said to he a5 dead a5 Queen h e , the
last sovereign who used it.
.
Sometimr;~the universal acceptance of conventions or customs affecting
or over-riding the written word is formally placed on record by the parties
primarily concerned. Take for example the provisions in the B.N.A. Aat for
control of Canadian legislation from London. The King, acting on advice of
his London ministers, was empowered to disallow within two yearn any act of
the Canadian parliamenh, and the Governor General was empowered t o reserve
any Bill for the assent of the King as advised by his London ministers. Conventions soon grew up, reflecting changing views of inter-Imperial relationship.
The power of disallowance has never been exercised since 1873, and the practice
of reservation survived little longer. At the 1929 Conference on the Operation
of Dominion Legislation an agreed statement was put on record as follows:The Conference agreed that the present constitutional position is
that the power of disallowance can no longer be exeroised in relation t o
Dominion legislation. Accordingly, those Dominions who possess the
power to amend their con~titutionsin this respfct can, by following the
pi-eea~ibedprocedure, abolish the legal power of disallowance if they #D
desire. I n the case of these Dominions who dd not possess this.power,
it would he in accordance with constitutional practice that if so requefvted by the Dominion concerned, the government of the ~ d i t e dKingdom should ask parliament to pass the necessary legislation.
I n slightly different form it was recognised that the power of reservation could
no longer be exercised so as to give London any control, and that formal amendment of the constitutional clauses bearing on that point would be in order if
dedred. These &atemen%, while adopted by the Imperial Conference of 1930
and approved by the Canadian parliament, have not legal effect in the strictesb
sense; they are conventions still hut eonventions of such formal and established
oharacter that it is inconceivable that they should be disregarded. Now, O
i
might be said, why not trust to growth of convention or custom altogether for
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:.the $necessary changes in our con&~tu0ion? The obvious. answer, I think, is
the process is toodow, and is applicable only in cases where unanimity has
'bsen -hed.
It llray take a generation or more to establish a convention, and
.if ,a singLe contrary precedent is established, the lekter D$ +he law geta a new
of life, like a debt subject to the statute of limibations.
. , ' ' In the seoond, place, constitutions are changed by progrwive judicial
.B#erpretatlon. -In mitt- federal con8titutiona, at lcegt in English speaking
iWntries, where oertain powers are definitely aaslgned to the central and looal
.rltdhodtiea respectively, it is considered essential' to have some impartial amd
.oisnipetent body to determine, in doubtful tosses, where the line is to be &awn.
TliBt duty .is assigned to our courts. Theoretically the counts mereky decide
&at'the law is and ido not make law. But inevitably, at the end of a long
$6*iRt of time it is fo d that the constitution is different from what it was at
#he beginning: the Zonscioua influmce of changes in ourrent public opinion,
' Brsonal prepossessions, and logical' refinements and extensions of earlier d e
~ W d n s ,lead step by step to new interpretation@. Lord Bryce once called atten%!in to the striking ttifferenek hetween the direction of the evolution in this
fes&ectin -the United State8 and in Canada. In the United S t a t e they began
~ ? % ha cnnstitution vhich emphasized state rights, but under the guiding band
of Jabn 'Marshall and! his successors, it warn gradually transformed in many
pabticulars Until the balance was decidedly shifted in favour of national righh:
Tn Oadada, under the guiding hand of Lord Watson and Lord Haldane, a con&i'tution wIiich in $he mind and intent of the Fathers of Confederation was
deliberately designed to profit by the mistakes of the United States, manifested
in tlie atrttggles culminating in tlie Civil War, and to make the central government the preclominanh factor, the realduary legatee, hras been interpreted in
&finitely the coirtrary direction. I would not seek to imljly that this evolut-ion
wad dcue mainly to personal factors, nor put too much emphasis on the fact tliat
pldistant tribunal was more likely than one seated in the conntry iteelf, to
ebfpbgsiae the letter of the statute and, ignore historical background5 and curFen6 needs. The decision8 of the courk in some measure rdected, shifts in
intdrests and opinion in Canada itself. For some years after Confederation,
wh$n the memory of the chaos and w m h m of the sixties was strong add the
erithti~iqmoentering about the new nation waa high, the court9 favoured a
. filliiodal interpretation. From the eighth down to a very few years ago, they
fhVoured a very prolrinoial interpretation, narrowing for example, the trade and
cotnmeroe power of the Dominion, and ignoring tbe residuary grant to the Do&ion of powers to make laws for the peace, orcler and good government of
Oazlada; 'while on the other hand they expanded the property and civil rights
clgu#e in provincial powers until it became almost a second residuary grant.
That mvincial &rendof court decisions paralleled or rather followed, with some
. tim.t)ag, tbe changes in Canada itseIf, the decline of the military dangers that
, had dsiven the provinces t,ogether in the sixties, the failure to develop intimate
,
l ? o m m e ~ aand
l cultural intercourse between the several parts of the Dominion
before the end of the oentury, the accident that political parties of opposite
cyour were entrenched in the federal oupital and in the leading provinces,
the rise of an imperialist movement which divided interesb and left the national
&Qvf!rnnient between the upper mill~toneof imperialism and the lower millqtone
6% provincialism. Now the pendulum is sw-inging somewhat in the o>her hrecWn, as Mr. Edwards pointed out. How much that is due to changes In personal
f$ctors, 'and how far it reflects the growth in national unity, the gnergmee of
the national government in the war and post-war periods as the heir M fo?mBi
iqperial powers, and the rise of new problem6 of such illagnitude as to r8q**e
ngtional action, I: shall not attempt to inquire; the faat remains of a revereffi
$,$rend, tbuugh one that has not yet gone far.
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Here again, as in the case of change by custom and oonventim, it may be
asked, why not trust in this method alone--why seek to change the don&tution
by direct and epecific amendment if it can be transformed by progressive court
interpretation? I think the answer is ample, that however useful and h e w a r y
the two methods noted may be, they are not adequate, they are not certain, they
are not su5cientLy rapid to meet ragidly changing needs. Court8 may modify,
they cannot tepiaoe. They can revise earlier interpretations, as new arguments,
new points of view are presented, they can shift the dividing line in marginal
cases, but them are barriers they oannot pam, definite assignments of power they
cannot reallocate, They can give a broadening construction of existing pwers,
but they oarno. assign to one authority powers wpplioitly granted to another,
or modify the provisions of the B.N.A. Acts regarding the organization of the
executive and legislative branches of the Dominion. It is di5euk to f o r e w t
the relative importance in t,he future of the three methe& of change, cuctom,
judicial interpretation, and formal amendment, but it seems clear that eaoh ha6
an important role to play, and there is no reamn why we alone of federal states
should deprive ourselves of the use nf any one of these sgepoies. In any case
the terms of refwence of your oommittep assume that formal amendment of the
R.N.A. Act will. be required, and that the only question is haw7
There is a big interrogation mark aftcr that word "how." The Canadian
constitution, or the B.N.A. Act which is the backbone of it, is unique in that
we alona of peoplea do not. know how our constitution is to be amended, are
not clear as to what parties are to act in securing an amendment, what procedure i s to be followed, or what majorities are to be ~equired.
The omiesion from the B.N.A. Act of any provision for ita future amendmen$ has been varioucrly interpreted. I notice that Mr. Edwards the other
day suggested that the omission did not resulk from any failure on the part
of the Fathers of Confederation to anticipate the necessity for change, and that
they had delieerately framed the Conrtituticm so as to provide, through the'
grant of residuary powers, ample room for the constant expansion of national
power. There is undoubtedly mi~chforce in that interpretation. The framem
of the Constitution undoubtedly did believe they had established* a national
government of predominant authority, one which would grow in power. Oae
carnot read the debakm and &scu&om of the time without being overwhelmingly conviwed of that. But their expectation@have not been fulfilled by the
trend of interpretation. In any ease, they had also assigned definite and c
,enumerated powers both to the provinces and to the Dominian, and had made
.definite and rigid provisions for the organization of the national government,
,~tself,e.g., the composition of the Senate, and the powervs of the House of
Commons. These provisions, they could not expect would be altered by interpretation or expansion.
Perhaps alrother factor should be mentioned as explaining the 'omission,
namely the fact or facts that the B.N.A. Aot took thf form--our Constitution
took the form-of an Imperial Statute. That statute was passed at a hime when
the existing supremacy of the Mother couxrtry over th'e Coloniea in legi~lation
or in policy was unquestioned, whatever views might be held as to changes in .
the f u t u ~ views
,
such a s S
ir John A. Macdonald held in trying to have the
new federation called the Kingdom of Canada. The constitution of the Canadas
had been profoundly modified on previous occasion@by Imperial Aota whieh
also included no provision for future ampdment. It was a d y 24 years befpre
the Quvbec Conference that the Aot of Union h d been passed, a period little ,
longer than the time that, has elapsed s k e the beginning of the Great War.
It was 73 years since the Constitutional Act of 1791 had been p-,
jpst about
the mme period as between Confederabion and the resent time. Neither Act
provided for its own amendment. T h e e precedents c of u b t h s were in the minds
of the framer8 of the B.N. A. AQ~. Even if they had not been, it must be
gemembered that our constitution m 5 to take the form of an act of the Imperial
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Mr. ERNST:I tbink the question was raised in connection with the seizure
of a Canadian ves 1 and it went to the Supreme Court of Canada, which gave
a view of the law t a t I did not subscribe to in regard to our extra-territorial
power. The Supreme Court held that our legislation had no extra-territorial
power, and the Privy Council held differently, because the Statute of Westminster
had.
. hb-,,., I-,,,, ,
.
- ~ ~ . ~ ~
. . > , . > .,< ., ..
The WITNE~S:Yes.
Mr. ERNST:Yes. It was not the statute. It was a matter of judicial inter~retationfrom that statute.
.
: ,
..!
* The WITNESS:The statute was very explicit.
: , ; ,..,, ! !,p;. .,.,' ,..I(Mr. ERNST:The Courts in Canada did not think so.
: . . , : .;..,.,l
The WITNESS: I am not sure whether the Supreme Court decision in that
case, Croft v. Dunphy, was given after the Statute of Westminster was passed,
but the Privy Council decision was. The Dominion Act under fire had been
passed before the Statute of Westminster, and the Privy Council decisjon, while
perhaps influenced by the Statute, avolded the question of its retroactive effect.
Mr. ERNGT:I remember having an argument with Mr. Lapointe, the then
Minister of Justice, about the matter, and I was wrong and he was right.
The WITNESS: The Statute of Westminster further emhodied provc~ions
imposing restraint on any future legislation of the United Kingdom affecting a
dominion except with its consent. There is room for argument as to the legal
effectiveness of any such action, one parliament bmding ite successors, but there
is little doubt as to its constitutional effectiveness. By these ohanges the powers
of external control and action relinquished by the Imperial authorities fell
inevitably to the Dominion; there was no thought or possibility of their being
transferred to the provinces. That is one shift in power that has come about
through the national government becoming the heir of the Imperial government in external. matters.
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(2) Next is the~onzinionphase
The B.N.A: Act provides in the second place for the organization of the
Dominion to carry out the powers assigned to it; the establishment of the Privy
, Council for Canada; the composition of the Senate; the power of the House
of Commons to originate money bills; the requirements of twenty as a quorum in
the House, etc., etc. All these matters are embodied in our B.N.A. Act. With
the possible exception of the provisions regarding the Senate, these provisions
clearly do not affect the relat~onshipbetween Dominion and provinces, and there
is no ground for provincial intervention in their amendment. , , ~, ,, :,! ,, !,,
,
, , ,,:
. . .
, . .., ,, . .
( 3 ) Provincial phase
I ; .. . I.
The B.N.A. Act in addition to the provisions for distribut<on of power
between Ddminion and provinces, provides constitutipns for the new provindes
of Ontario and Quebec, and for continuing the Constitutione of the Maritime
provinces. Most of these provisions were temporary,'or subject to amendment
by the provinoial legislatures; the significant exception being the office of Lieutenant-Governor.
'

'

.,

.
'
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( 4 ) Federal phase
Finally the B.N.A. Act provided for ( 1 ) a ineasure of exeautive control
by the Dominion over the provinces through the appointment of the LieutenantGovernor and the power of disallowing provincial acts and, (2) for the distribution of powers between Dominion and province which is the vitaland hest known
part of the Act, Broadly speaking, it is only as regards amendments in this field
that the question of provincial co-operation with the Dominion seems to arise.
Now, may I next review the amendments already made to the B.N.A. Act
and indicate briefly the procedure adopted in each case.

:
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e Executive Government

d down without discussion. Is
first amendment? The second amend2. ~wiiamentof C*anada Act, 1876.
The object of this Act was to settle doubtre as to the power of parliament

n held ultra virea, and the
validate it. A resolution demanding
was introduced hut withdrawn.
Mr. GAQNON:Was there some oppom6i~nin the House of Commons or
the H ~ u s eof Lords to the paesing of the Act?
The WITNEBS: NO, none whatever. There was no consultation with the
provinces. The next amendment was:
,

3. B.N.A. Act, 1886
Its object was to empower parliamenh ta provide for representation of
tefritories in the Senate and House of Commons. The 1871 Act had been to
empower the Dominion to make p ~ v i n o e sout of the territories, and give hhem
representatim; thie act was to empower them to give territories, as such,
representation in the Senate and House of Commons, as parliament saw fit.
The procedure wag that the Act was passed by the United Kingdom parliament
III acoordance with an addresa from the Senate and House of Commana. The
provinces were not oonsulted, and did not ask t o be oonsultsd, though if the
B.N.A. Act was a treaty, modification in the representation in, parliament,
changing the balance of secbional powm, might have been contended to require
the aonsent of the existing provinces.
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Bv Hon. Mr. -24ackenzio:
Q. The power of di~allawancewas specially referred to in the statutethe power of disallowance by the Imperial Government?-A. Yes.
Q. It ie still in the Act?-A. Yes. Then, in 1907,after twenty years, there'
came the fourth amendment. This one is of particular importance. The
abjeot was to provide nn increase in and definite settlement of federa! subsi:ies
to the provinces. I see in the press this morning the reports d a commission
~mmmendingfinal shanges in the MariGme subsidiesQ. It is not final in the case of British Columbia. I can assure you that.
Mr. COWAN:Will it be final for this year?
The WITNESS: The procedure in this oase was that the A& was passed by
the United Kingdom Parliament in acaordanoe with an address from the Senate
and House of Commons based on a series of resolutions passed by a pmvinaifrl
co~ferencein 1887 and reaffirmed with some ahanges in similar confermees m
1902 and 1907.
It has been contended that by adopting this procedure the Dominion
reconnized the neeessitv of aeouring an amendment to the B.N.A. Act tot effect
anychange in the sibsidy section and the neoessity a l of~ consulting the
provinces before an amendment was re uested. Perhaps it s h ~ u l d ~ r a t h eber
said that the Dominion recognized the esirability from its point of view, of
preventing any further provincial demands, and sought by comultation. with
the provinces and by utilizing the formal method of amendment, to give mmg,
degree of permanence to the arrangement. Its efforts were in vain. The pmposal made by Sir Wilfrid Laurier included the words " final and unalterable
settlement," but that was rejected in London as inappropriate in a United
Kingdom statute, and revision of the terms then granted his proceede'd apace;
without formal amendment and without incidentally the consent of all the
provinoea.
If there wss any provision which the Fathers explieity endeavoured to m&ke
unalterable, it was this very financial provision (see section 118 of .the B.N.A.
Aet: "such grants shall be in full settlemenb of all future derhands on Canada")
and there has been no pr0viSiOn that has been as freely and repeakfly varied--;
always of wurse by revikon upwards.
The CHAIRMAX:May I point t o the fact that this Act of 1907 followed ap,
address from parliament without reference ta resolution8 passed by pravihcial
conferences?
The W I T N ~ S Y
: es. That is an important point. As early a8 lg69 incredsea
subsidies xere granted t o Nova Scotia by Dominion statute. Edward Blake
moved in the Canadian House of Commons against that procedure on thg
ground that it was an unauthorized assumption of power on the part of the
Dominion, but the Dominion parliament declined to acce* his view and the law
officers of the Crown in Landon, when consulted, adviaed that the Act was one.
which the Dominion parliament was competent to pasdunder section 91. Later ,
in the same year the Legislature of Ontario voted an address to the Queen'to
have ,it declared that parliament had not power tq disturb the finmoial relations
b9twee.n the Dominion and .the several p r o v b e s as edablished in the B.N,A:
Aot. Blake, admitting that the Federal parliamen,t now paseased the power to
vary these relatiw, in view of the interpretation that had been given by the law,
offioers, sought vainly to prevent the power being used-but a r w l u t i o ~V?
passed by the House of Commone, by 130 ta 10, against any furth?r iacrwes
prgYincial gran*, a resdu%ionwhich proved not worth the paper it was writtens
an, Mr. J. A. M w e l l sumg up the develapment thus: "In ttb~si*y odd,yeaPs
siqo'e 1869,there hrwe been three general' revisions saaling up the guants given to.
all,tbe provinoes,. and more t h a ~more of speoigl revisions affectitrg every one..
Despite heavy withdrawals from capital ao60un.t (i.e. debt allowmoes) the four
original ~flovincesin 1928-1929drew more than 34 times as much from the federal
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Hon. Mr. MAOILENZIE:
What is the reference?
The WITNESS:It is an interesting article entitled The Flexible Element in
the Constitution, and will be found in the Canadian Bar Review, 1933, by J. A.
Maxwell.
It is also frequently stated that the British authorities~bytheir action in this
1907 instance recognized the B.N.A. Act as a compact which could only be
varied by unanimous consent. At this point I might call your attention to a
statement by Mr. Winston Churchill in the House of Commons. He was then,
I think, parliamentary Under-Secretary of State for the Colonies.
Hon. Mr. MACKENZIE:
What year?
The WITNESS:1907.
On the other hand he would he very sorry if it were thought that the
action which ?is Majesty's government had decided to take meant that
they had decided to establish as a precedent that, whenever there was a
difference on the constitutional question between the federal government
and one of the provinces, the Imperial government would always be prepared to accept the federal point of view as against the provincial. I n
deference to the representations of British Columbia, the words "final and
unnlterable" applying to the revised scale, have been omitted from the bill.
It helps the Maritimes thereby.
Hon. Mr. MACKENZIE:
Mr. ERNST:I can only say you can quote Mr. Winston Churchill on anything, in support or opposition.
Mr. COWAN:
YOUdo not open the B.N.A. Act every time a suggestion of an
ihcrease is brought up, do you?
The WITNESS:NO.
Mr. COWAN:The B.N.A. Act said the amount then awarded was final and
unalterable.
The W~TNBSS:
NO.
Hon. Mr. MACKENZIE:
They tried to say that.
The WITNESS: Sir Wilfrid Laurier tried to get that in, that is correct.
Mr. COWAN:
The B.N.A. Act itself?
The WITNESS:No-that Act reads as follows:I ,
Section 118--6uch grants shall be in full settlement of all future de,,.;., .:ti mands on Canada,)(

h

,,

Mr. ( 3 . 4 ~ ~ Seatinn
0 ~ : 118.
Mr. COWAN:"Final settlement." How have the subsidies been increased, by
Imperial act?
Hon. Mr. LAPOINTE:
Yes.
The WITNESS:Only in this one case, in 1907. I n other oases, by arrangement with individual provinces, by unilateral action on the part of the Federal
government.
Mr. .COWAN:
By action of the federal parliament?
The WITNESS:Yes. As regards a subsidy, you may always get more money
than you are promised, but not less.

'

j

,

Bg Mr. Gagnon:
Q. On that point, clause 118 reads at follows: "Such grants shall be in full
settlement of all future demands on Canada and shall he paid half yearly m
advance to each province." It tends to show that no additional grants could be
made unless the Act itself was amended?-A. As I indicated, within two years
an Act was passed increasing a provincial subsidy; David M1118 attempted to
argue that that was a violation of the constitution and was overruled.
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Mr. ERNST:Would it not relie've the situation if it provided that the provinces should not claim from the Dominion, as.a legal right, without an amendment to the Act? The Dominion had gone on the theory that it could gratuitously give to the provinces additional sums. Take, for example, the instanee
of the Duncan report. This parliament every year since has voted, not,as a
subsidy, but as an additional grant, sums to the Maritime provinces pendmgHon. Mr. LAPOINTE:
-pending final settlement.
Mr. COWAN:Has final settlement been made?
Mr. E ~ N S TThe
: report was made public this morning.
Hon. Mr. LAPOINTE:
That was the recommendation, of course.
Mr. COWAN:With regard to the recommendation of this commission that
you have referred to, has that to he approved by the Dominion Parliament?
Hon. Mr. MACKENZIE:
Yes.
The CHAIRMAN:
I s it not a fact that the 1907 arrangement was opposed
by British Columbia, and unanimous consent was required for that arrangement?
Mr. GAGNON:
It is referred to in Edward VII, Chapter 11.
The WITNESS:I think the position is as Mr. Ernst stated: that the provinces could not claim as a right more than is set forth i s the B.N.A. Ac4 of
1867, as revised in 1907, but there waa no reason why the Dominion, of its
own free will, could not grant additional subsidy.
Hon. Mr. LAPOINTE:The provinces called them better terms. There was
an agitation for better terms. It has been a long matter.
,
The WITNESS: I shall refer to the other point-the position as to British
Columbia. That was touched on in a letter from the Colonial ofice to, the
. Premier of Bfitish Columbia who had gone to London in 1907 to prote~tagainst
the inadequacy of the new British Columbia subsidy. All the other provinces
had agreed to accept what the Dominion proposed to give, but British Columbia
stood out for a much larger grant. Here is the letter addressed from Downing
street, under date of June 6, 1907,to Premier .McBride:I am directed by the Earl of Elgin to inform you that His Lordship has given the most careful consideration to the documents drhich
you presented to him and to the views advanced against the proposed
amendment of the British North America Act fixing the scale of .payments to he made by the Dominion of Canada to the several provmces.
2. Lord Elgin fully appr.ecia6es the force of the opinion expressed
that the British North America Act was the result of terms of union
agreed upon by the contracting provinces and that its terms cannot be
altered merely at the wish of the Dominion government.
3. But, in this case, besides the unanimous approval of the Qomipion
parliament, in which British Columbia is of'course represented, to t h e .
proposed amendment of section 118 of the British North America Act,
His Lordship is bound to take into account the fact, that a t the conference of 1906 the representatives of all the other provinces of Canada
have concurred in k i n g a t $100,000 annually for ten yearw the additibnal
allowance payable to British Columbia, while rejeoting the claim of
Manitoba, Alberta and Saskatchewan for addition81 gran?, and that
they also rejected the, proposal that the claim of any provlnce should
be referred to arbitration.
4. Hib Lordship feels, therefore, that in view of the unanimity of
the Dominion government and of all the provincial governments, save
that of British Columbia, he would not in the interests of Canada he I
justified in any effort to override the decision of the.Dominion parIiament or to oompel the reference of the question to arbitration.
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5. I am to add tbat no mention will be made in the Iqperial Act
of the settlement ,being "final and unalterable," such terms being
obvjpusly inappropr~atein a legislative enactment.
6. His Lordship also deeires it to be underst.~odthat he e~pre88~1$
no opinion upan the eu6iciency or otherwise of the quantum of extra
contribution awarded to British Columbia.
I am, Sir,
Your obedient servant,
(Sgd.) H. BERTRAM COX.

It will be noted. that while this letter recognined the force of the opinio~
that the B.N.A. Act yas the result of terms of union agreed upon by the contractin provinces, and that its terms cpuld not be altered merely at the wish
of the Lbominion government, still it relected the plea that the opposition of a
eingle province could block a revision, It must be agreed, however, that the
repisode left undetermined what the attltude of the British parliament or of Mr.
H. Bertram Cox would have been if three or four or five provinces instead of
one had protested.
That was the most important instance of amendment, and the only on<,
on wbioh any question aroae in London.
6 B.N.A. Act, 1916
Object: To inorease the number of senators and alter the main senatokial
divisions.
Procedure: The procedure adopted was that the Act was paseed by the
United Kingdom parliament following an address by the Senafe and House of
Commons of Canada. Prince Edward Island made representations before a
House of Commons committee, which were not accepted. Other provinees were
not consulted and made no representations. The suggestion was made in the
House of Commons by Mr. 0. Turgeon, now. Senator Turgeon, that the provinees
should be consulted, but it was not acted upon.

6 B.N.A.Act 1016
The object of this amendment was to lengthen the term of the existing
parliament for one year. The procedure was on an address by both houses.
The proviqces were not consulted and, as far as I recall, they were not referred
to in the debate.

7 B.N.A. Act, 10.90 .
Object-return of natural resources to British Columbia, Alberta, Saskatchewan and Manitoba.
By Hm. ~ r Lapohte:
:
Q. Doctor, with regard to number 5, the amendment which had reference
to Senate representation, was there not a provision to the effect that the number
of members from one provinoe should never be less than the number of senatoks?-A. The main purpose of the Act was to provide for i~creasedrepresenta'tion of western membe's. It also included a provision tbat the number of
members should never be less thanQ. You remember there must have been an amendment eome time beI Cause Prince Edward Island would have had, according to population, less
1' than four members and still would. have had four senators; and there was an
'atnepdment covering that?-A. Yes.
Q. To dispose of that matter?-A. That is right.
'
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Q. And no province would ever have a lesser number of members of parliament than of senators?-A. "Notwithstanding anything in this Act a province
&all always be entitled to a number of members in the House of Commons not
less than the number of senators."
Q. That was a t the same time?-A. Yes. I t really affected the House of
Commons as well as the Senate.

By Mr.Gagnon:
Q. Do you remember in what year that amendment was passed?-A. 1916.
Hon. Mr. MACKENZIE:
5-6 George V, Chapter 45.
The WITNESS:The main purpose was to set up four sections of the Dominion, each returning twenty-four senators.
By Mr.Emst:
Q. Did you say that the only province consulted at the time was Prince
Edward Island?-A. I t was not consulted; it made representations.
Hon. Mr. LAPOINTE:
Really this amendement was to benefit Prince Edward
Island.
Mr. ERNET:
But it was to affect them all.
Hon. Mr. LAPOINTE:
Yes, i t affects the other Maritime provinces too because
they were losing members a t every redistribution.
Mr. ERNST:It affects the whole of Canada in this respect that if one province oan elect representatives on a smaller number of electors than other provinces it is in a preferred position as compared with the other provinces.
The WITNESS: The representations of Prince Edward Island were not
accepted in toto.
Hon. MA L A P O I N ~It: really favoured those provinces whose populations
were not keeping up to tbe same speed as others.
The WITNESS:The procedure in the 1930 Act was the same-action by the
United Kingdom parliament, following an address from the House of Commons
and the Senate, following in turn agreements with the several provinces directly
concerned. There was no general consultation with the other provinces, though
the point was raised in debate, I think by Colonel MacLaren.
Mr. GAGNON:
What was the date?
The WITNESS:1930.
Mr. GAGNON:
What month? I want to know if it .was before the election.
Mr. ERNST: After the election.
Hon. Mr. LAPOINTE:
There is no politics in this.
Mr. GACINON: NO, it is not a matter of politics.
The WITNESS:To sum up these precedents in &,few conclusions: it would
appear first, as indicated by the resolution of the Dominion House of Commons
tllat a request to the United Kingdom parliament by the Dominion government
alone without action by the Dominion parliament, is not adequafe-

By the Chairman:
Q. When was that resolution passed?-A. 1871.
Q. Was it concurred in by the Senate?-A. No.
By M*. Emst:
Q. There haGe been several amendments since that resolution, have there

I

not?-A.
There were two, made merely on request of the federal cabinet:
one United Kingdom Act passed in 1895, providing for appointing the.deputy
speaker of the Senate. As a matter of fact, parliament had previously approved
.. .
the purpose of the other amendment of this kind, in 1875.
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.Mr. E R N B I * : ' ~1886 an Act to pr6vide representati6n'fl'.te?ritories,was
pas& in accordance with an address t.o parliament alone, and the provinces(
were not consulted. The onhy reference is subsequent to the resolution of 1871;;
there were a number of amendments to the British North America Act in which:
the provinces were not, in fact, consu1,ted.
Mr. GAQNON:
At this point may I say one thing: if I understand the matter.
well, with regard to the Constitution, in 1930, a t the Imperial Conference, there;
was some discussion about the province8 being consulte$, and finally I think the:
matt@ was discussed a t the request of Mr. Taschereau and Mr. Ferguson. Now,,
I would like to ask you if at that conference there was a resolution passed before
the conference whereby in the future the provinces might he consulted?
The WITNESS:WO. Mr. GAQNON:
Thdt is why I asked a moment ago in respect of 1930 if the
,
Act passed in London was after the elections. I had no view of affecting
political parties.
Hon. Mr. LAPOINTE:
My remark was in fun.
) f ~ ~ t
Mr. GAQNON:
I know, but the journalists might think you were serious:,
T h e WITNESS:The Statute of Westminster did not involve any amendment,:
to the B.N.A. Act. The provinces were consulted by the Dominion before h a l l
aqtion on the Statute of Westminster was taken by the United Kingdom parlia-'
ment fo: two reasons: one, that a queation arose whether the removal of the^
Colonial Laws Validity Act harrier should extend to provincial legislation asr
welil a s t o Dominion legislation. As it stood then any provincial Act whioh was,
repugnant to an Imperial Act was, under the Colonial Laws Validity Act, void.The Dominion waa gettingthat barrier removed, and the provinces stated that
they also wanted it removed. The other que~tionwhich calledJor consideration.
by the provinces was dke to the fact that the framers of the Dominion Legislation Conference report of 1929 and' of the Report of the 1930. Imperial Con-.
ference, which were to be in part embodied in the Statute of Westminster, had
tried to preserve the status quo with regard to the distribution of powers between,
federal and provincial governments, and as regards constitutional amendments. They had endeavoured to make it clear that the new powers givento the Dominion government, or a t least the removal of Imperial control over,
certain Dominion powers, would not change the way in which the B:N.A. Act
was t o be amended. The view was taken, particularly by Mr. Ferguson, that.
the words were not aptly designed for that purpose. A conference was held
with the provinoes in April, 1931, and some slight revision in the words was
made which did not alter the purpose but was thought to expiem it more clearly,.
and those words were utilized in the recommendation made by the Dominion,
parliament and incorporated in the Statute of Westminster. No resolution was
adopted a t this Conference with the provinoes as to the method of amendment
of the Constitution, because it was announoed a t that time that a conference
would he held hetween the Dominion and the provinces a t a later date when the.
whole question would be taken up. All that was sought to do in 1931 was to
ensure that for the time being the status quo was not altered by the Statute of!
Westminster, as regards constitutional amendment.
Hon. Mr. LAPOINTE:
By the Statute of Westminster itself, Ontario and
Quebec did not appose the changes to be made affecting the Dominion parlia-'
ment without their consent; they rather wanted that the Act ehould be further
amended by applying to themselves and the other provinces the non-appll~atlon
of the Colonial Laws Validity Act to their legislation as well as to the Dominion. .
The W I T N ~ BYes.
:
That was one purpose.
.II
Hon. Mr. LAPOINTE:What they wanted was a fur$&g&dift larger amendment rather than a smaller one.
,
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The WITNESS: Yes, though they were also apprehensive that the proposed
wording might increase the federal power as regards the Constitution.
To return to the summary of these precedents:
1. It would appear that a request to the United Kingdom parliament by
the Dominion government alone, without action by the Dominion parliament,
is not adequate;
2. That in six out of seven amendmenk, amendment has been based on
action by the Dominion parliament alone without consent of or consultation
with the provinces generally.
3. That in two of these cases (the definition of parliaiuentary privileges
in 1875 and extension of the life of parliament in 1917), the amendments were
of minor or temporary character and involved no provincial interest;
4. That two at least of the remaining cases (1871, empowering the federal
pazliament to admit new provinces and assign them representation in Ottawa,
and 1915, revising the Senate provisions) might have been considered to possess
some provincial interest hut were effected wholly by federal action;
5. That the 1907 case, whika involving provincial action, through representatives of the provincial governments, doee not support the theory of unanimous consent; and while indicating some measure of British adherence, twentyeight years ago, to the view that provinoial consent was neoessary, left the
question of degree undetermined and uncertain-as to how many provinbes were
l
to consent.
6. Finally, that the instance8 include no major alteration of the distribution of federal and provincial powers and do not touch, in that sen@e,the heart
of the matter. They throw no certain light on the attitude the United Kingdom
parliament would take on a request from the Dominion parliament for a change
in powers, ipopposed by, say, three or five provinces.
Now, to pass to the next point-bhe example of other countries. The conetitutions of intorest in this respect are those of federal statea,, particularly
Australia, Switzerland and the United States. South Africa's constitution is for
all practical purposes a unitary one. I might say in connection with the point
raised a few moments ago that the constitution of South Afriqa was embodied
in an Act of the British parliament-the Union of South Afrlca Act of 1909,
La& year, in cleaning up the whole conatitutional question in South Africa, the
parliament of the Union passed a Status Act, a Royal Executive Functions and.
Seals Act and a Constitution Act. The main purpose of the Constitution Act I
was to repeat word for word the United Kingdom Act of 1909 with the amendments since made, including, I think, the amendments made in the Status Aoh,
$S an Act of the South African parliament, and also to include in it an Afrikaans l
version but with the proviso that where there was a conflict the English version
would govern. So South Afrioa has a constitution both in a United Eingdom
and in a South African Act now.
Hon. Mr. LAPOINTE:Was the Seals Act the same thing as in the case of I
the Irish Free State?
The WITXW: Very much the same. A new King's Seal and Signet were I,
sent out to South Afrioa where they are placed in the charge of the Prime
Minister and used by him on documents of a particubrly formal character , ,
signed by the King.
New ZealanlPstarted out in 1852 with a shadowy federal ryystem which was
abolished in 1876 by an ordinary statute af the New Zealand parliament in
accordance with a provision in t l ~ eAct of 1852 e,mpowering it "to alter from
time to time any provisions of this Act"-a provision which might be held to
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contradict what I said earlier about the conditions surrounding the B.N.A. Act
of 1867; perhaps de minimis non curat lex: the provinces had had a precarious
financial existence from their creation.
Germany's republican constitution of 1919 provided that the constitution
might be altered by ordinary legislation, except that a two-thirds vote was
required in each House. If the upper house or Reichsrat rejected an amendment, and the lower house or Reichstag overruled its veto by a two-thi&
majority, the amendment went into effect wlless the Reichsrat within two weeks
time demanded a submission of the amendment to the people. Of course this
constitution and the States themselves have since virtually disappeared. The
Reichstag elected in 1933 virtually set aside the Weimar constitution by giving
the Chancellor and his cabinet power to make laws by ordinance even such as
were not in accord with the Weimar constitution. By later legislation the
sovereign rights forderly enjoyed by the States passed into the hands of the
Reich Cabinet, and Reichshalter or governors were appointed directly respon.
sible to the Fuhrer. The Weimar constitution, it may be noted, gave the central
government wide power; instead of an absolute division of powers between
federal and State authority, it set up a threefold division: powem belonging
exclusively to the federal government; second, powers shared by the States, but
which the federal government could a t any time act on concurrently; and third,
those not mentioned, in which case, as in the second case federal action would
overcome State law.
Switzerland. In this land of direct democracy the initiative and referendum are largely utilized.
.'
Specific amendments may be effected in two ways:1. By a majority vote of each House of the Federal legislature, and ratifica:
, tion by a popular referendum, requiring a majority ofthe total voteand
,
,
, 'a majority in a majority of the cantons (116 out of 22'); there are
-,, , three cantons each divided into half cantons. Most amendments thue
been ratified. When the two Houses agree the people
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oposal by initiative petition signed by 50,000 electors. If this proposal is in the form of a specific amendment it must be submitted by
the federal authority as it stands; if it takes the form of a demand that
the NationalAssembly prepare an amendment embodying a general
principle set forth in the petition, the Assembly must first submit to
popular vote the question whether such an amendment should be pre.
pared, and if this is approved, then prepare an amendment and submit
it to popular vote, subject in each case to the same requirement as to
majorities. Most of the amendments so proposed have been rejected.
Provision is also made for a complete revision of the constitution,
initiated by a vote of both houses or by one house alone, or by petition of 50,000 electors. If demanded in either of these ways, the
proposal is submitted to popular vote. If approved the legislature is
elected afresh to draw up the new constitution, and this revised constiE
S
tution is then submitted to popular vote.
I'

United States

.

,,

The provision for amendment is very concise:The Congress, whenever two-thirds of both Houses shall deem ,jt
necessary, shall propose amendments to'this constitution, or, on the apphcation of the legislatures of two-thirds of the several States, shall ca1l.a
, , on vent ion for proposing amendment.^, which, in either case, sh+&be vaLd
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rAtified by.
to all intents and purposes, as part of this constitut%n,
the legislatures of three-fourths of the several States, or by conventions
in three-fourths thereof, as the one or the other mode of ratification may
be proposed to Congress.

In other words, four different methods are available:1. Proposal by Congress by a two-thirds vote in each House, and ratification by legislatures of three-fourths of the Statea.
, 2. Proposal by Congress by a two-thirds vote in each House, and ratification by convention called in three-fourths of the States.
3. Proposal by two-thirds of the State legielatures and ratification by threefourths of the legislatures.
4. Proposal by two-thirds of the State legislatures and ratification:.@ &Wventions called in three-fourths of the States.
:t,.i'l" ?3J&&p
.
,{; ,,,3'
On'iy the first method has even been used. Twenty-one amendments have been
adopted in $his way (some 2,500 have been proposed in Congresa a t different
.times and 25 passed by Congress). None has been effected by any other method.
Four passed by Congress have not been approved by the States. The Child
Labour amendment is one of the latter.
The first ten, constituting a Bill of Rights, were adopted immediately and
were virtually part of the original constitution, a condition of its approval. Two , ,
others of minor importance were adopted in 1798 and 1804 respectively. Then l
came a long blank until after the civil war when the 13th, 14th and 15th were
adopted to clinch the results of that struggle. In our own time amendments for
a federal income tax, direct election of senators, prohibition, women's suffrage,
abolition of lame-duck sessions, and the repeal of prohibition have heen effected.
..
It m a y ~ b enoted that the president's approval is not required for Congressional action on an amendment nor has the governor a veto right on State
action. Congress may impose a time limit for State action-seven years was
given in the case of the 18th Amendment. A State legislature may not revoke
a ratification it has once given, but it may rev,erse a rejection. The only limitations on the amendmdnt power areHon. Mr. LAPOINTE:What was the difference?
The WITNESS:Once a legislature agrees it cannot go back on its agreement.
Mr. ERNST:It is like marriage.
The CHAIRMAN:
YOUcannot say "no" after saying "yes."
The WITNESS:The only limitations on the power of amending the constitution are: 1. No State can without its own consent he deprive'd of its
equal representation in the Senate: 2. No State caQ be divided or two States
comhined without the consent of the legislature or legislatures concerned.
Finally, we come to Australia. Both the United States and t h e Swiss
methods influenced the Australian founders.

%
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Th,e Commonwealth of Aust~aliaConstitution Act, 1000.
528. This Constitution shall not be altered except in the following manner:The proposed law for the alteration thereof must be passed by an
absolute majority of each House of Parliament, and not less than two
nor more than six months after its passage through both Houses the
.
proposed law shall be submitted in each State to the eleotors qualified
to vote for the eIection of members of the House of Representatives.
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But if either House passes any such proposed law by an a
majority, and the other House rejects or fails to pass it or passes
any amendment to which the first-mentioned House will' not
and if after an interval of three months the fir&-mentioned H
the same or the next session again passes the proposed law by a
lute majority with or without any amendment whioh has been
agreed to by the other House, and suoh ohher House rejeots or
pass i t or passes it with any amendment to whioh the fist
House will not agree, the Governor General may submit th
law as last proposed by the first-mentioned House, and either with or
without any amendments subsequently agreed to by both Houses, to
the electors i s each State qualified to vote for the election of the House
of Representatjves.
When a proposed law is submitted to the electors the vote shall be
taken in such manner as the parliament prescribes. But until the qualification of electors of members of the House of Representatives becomes
uniform throughout the Commonwealth, only one-half of the electors
voting for and against the proposed law shall be counted in any State
in which proposed law shall be oounted in any State in which adult
suffrage prevails.
And if in a majority of the States a majority of the electors voting
posed law, and if a majority of all the electors voting
proposed law, it shall be presented to the Governor
General for the Queen's ussent.
No alteration diminishing the proportionate representation of any
State in either House of the parliament, or the minimum number of representatives of a State in the House of representa at^^&., or iwreaa_ing
diminishing, or otherwise altering the 11m1k of the State, or in any
manner affecting the pro~isionsof the Constitution in relation thereto,
shall become law unless the majority of .the electors voting in that
State approve the proposed law.
Constitutional amendments require for their proposal an absolute majority
of both Houses of Parliament, but one House with the supPort of the government may, under the circumstances noted, place an amendment before the
people, provided it has been passed twice. Secondly, ratification is effected
by referendum and requires a majority of electors and a majority in f ~ u rof
the six States. The proposal has to be made by a vote of the two Houses, or
in some cases of one House, and approval has to be given by popular vote of
the electors. The only exception is that in addition to these requirements,
an amendment proposing an alteration of the limits of any,State or "in any
manner affecting the provisions of the Constitution in relatlou thereto" must
also have a majority of the eleotors in that state. There is also, it may be
noted, provision whereby any state or states may transfer power to the Commonwealth, a provision not yet utilised.
The Australian system has proved unexpectedly rigid. Only three amendments have been effected, two minor ones in 1906 and 1910, regarding Senate
e1,wtians and S t a b debts, and one important one in 1928, authorieing the Commonwealth to enter into financial agreements with the states regarding past
debts and future borrowing. The latter amendment and the agreement based upon
it has largely centralised finanoial power in the hands of the Comm?nwealth;
some Australian commentators contend the public was not aware of its .sweepwas accepted. Sweeping proposals for increaazng the
over commerce and industry have been put forward
orted in turn by labour and the opposxng, party% but
hough in some instances with small major~tla,m each
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case. It is not surprising that the method adopted has been considered unsatisfactory and a Royal Commiss~on was appointed in 1929 which made an
exhaustive report, on which no action has yet been taken.
From these precedents a few general conclusions may be drawn:(a)That no other Dominion has recourse to action by the United Kingdom
parliament to effect amendments in its constitution;
( b ) That in all federal states some scheme of double action is involved.
action by the federal parliament supported by action by the legislatures or the electors of a majority or more of the states;
(c) That in no case is unanimous action by states or provinces required for
ordinary amendments;
(d) That in several cases special provision is made for safeguarding a
Baited number of definitely named state rights by special procedure.
Applying these Canadian precedents and this outside experience to our immediate problem, how best amendment is to be effected, the first question appears
to be, should the parliament of the United Kingdom be retained as the instrument for effecting amendments7 I cannot see any reason for such a solut.ion.
No other oountry in the world looks to the parliament of another country for the
shaping of its constiiution. This solution could only be supported if we believed
that Canadians are the only people so incompetent that they cannot work out a
solution of their constitutional problem, and so biased that they alone among
the peoples of the world cannot be trusted to deal falrly with the various domestic interests concerned. To retain permanently the infervention of the parliament of the United Kingdom is either superfluous or dangerous. If that parliament is to act automatically, its intervention is superfluous; if it.is to exercise its
own discretYon, its intervention is fraught with danger to cont~nuedgood relations betwee%-Canada and the Mother Country. It would be unfair to the
United Kingdom to ask it to intervene in our local differences, and it is a task
this parliament would not desire to exeroise. It will of coutse be necessary,
once we in Canada have reached as wide a measure of agreement as is possible
on the method we desire to use in the future, to go to the British parliament
and ask it to act once and for all, but that is a very different thing from asking
it to exeroise indefinitely this anomalous and outgrown task.
It might be argued that as opinion and events are now in rapid flux, it
would he wiser to postpone deciding upon a method of amendment, postpone
asking the British parliament t o exercise its final intervention, exhaust its power
of constitution making for us, lest any method decided upon now should in
thirty years prove to have been inadequate or unduly rigid. There is some force
in that contention, but it is not conclusive. It is not safe to leave the question
open and ambiguous indefinitely; for at any time a dispute on a concrete issue
may arise, embarrassing for the British parliament and a hindrance to a calm
solution of the general problem of amendment prockdure. No other country
has postponed seeking a solution of to-day's problems out of fear that tomorrow's may require a different approach. The certainty Of polititcal and
economic change in the generation ahead of us is not an argument for failmg
to provide ourselves with the machinery to bring our system of government into
line with changing facts; it is an argument for making the method of amendment adopted a flexible and feasible rather than a rigid one.
Next, would i t be sufficient to grant the power of amendment to the parliament of Canada acting alane, but with the safeguard of requiring special prooedute or special 'majorities? Clearly there are phases of our constitution,
Imperial and nationa,l, which would most appropriately he dea1.t with by
Dominion action alone. Surely if every province is entrusted with amending
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its own constitution, as far aa the organization of its government ia ooncerned,
+he Dominion, eheaked and hampered by the wider diversity of interests, might
safely be accorded the same privilege. I suppose no one would doubt we do
not need to consult the provinces to ahange the quorum in'the House of Commons from twenty.
A marginal case is the amendment of the provisions regard'mg the Senate,
It may be urged that the Senate was designed to protect provincial interests,
, and that the provinces should participate in any proposed reform of the Senate,
o.g., fixing an age limt, or altering the basis of seluection, election b ythe people,
or selection by the provincial legislature, whatever is desired. On the other
I
hand, it may be contended that the Senate is not based on a definitely Federal
principle of equal representation as the United States and Australian Senates are,
that it was not constituted wholly or mainly to protect provincial interests;
that the selection of Senators by the Federal cabinet without the intervention
of the provinces indicates it is federal in character, and that broadly it has
not acted as the representative of the provinces. The Cabinet, under the convention that has grown up that every province is to be represented, is the real
federal element.
But when i t comes to the definitely federal element !n our constitution, to
chmgee affecting the executive rela$ions or the diatnbution of legislative
powers between Dominion and provinces, the consensus of Canadian opinion,
the weight of experience elsewhere and the inherent requirements of a federation, clearly call for participation by both Dominton and provinces. As
regards the action to be taken by the Dominion in that case, that is action taken
by the Dominion in effecting amemndments, there seems no necessity, in view of
the strong sectional interests represented in both houses, to require more than
a majority in each house, in fact there is much to be said f m t h e Australian
and Swiss precedent of making it possible to submit an amendment, if after
repeated attempts, one house refuses to concur, perhaps with the proviso of a
two-thirds majority in the other house, or for the South African method of a
joint sitting of both Houses.
As regards the co-operation of the provinces in this joint process, three
methods may be oonsidered; action by the provincial government; action by
'the legislature; or action by the electors of the Dominion voting in a referendum
and counted by provinces.
. 1. There is something to be said for the first suggestion, action by the
provincial governments, preferably through an interprovincial conference, wh'ere
points of view will be exchanged and modified, but on the whole this method
would probably be considered too informal and inadequate to the high ocoasion; if the government of the Dominion cannot speak for it, there seems no
reason why the government of a province, as distinct from its leg~slature,should
aasume greater authority.
2. The third method, popular vote. There is precedent and argument a!so
for a popular vote, but the experience of Australia and the inherent unsultability of such a method for dealing with many technical questions throw doubt
upon it.
3. On the whole, the second alternative, a vote by provincial legislatures,
possibly to be completed within a specifled term of years-three, five, seven
years might be given--seems the solution best adapted to our needs. As to the
majority required, consent of five or possibly six provinces would appear reasonable. Any amendment that runs the gauntlet of either or both the.Senate and
the qouse of Commons at Ottawa, and the majority or two->hlrds of the
provincial legislatures, is pretty sure to express a clearly felt nat~onalneed.
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By Mr. Emst:
,

Q. That is general amendments you are talking about?-A.

General amend-

ments.
Q. You are not talking about amendments which would affect one partieular province?-A. No. On most questions there seems no valid argument for '
requiring unanimous action by the provinces.. The compact or treaty theory
which is sometimes advanced in support of this proposal has been endorsed by
a number of eminent public men, but i t has no historical validity; any careful
examination of the actual facts of Confederation will show it has no adequate
foundation. The acceptance of the general rule of unanimity would give us the
most rigid and unworkable constitution in the world. The substantial argument
in its behalf is based on the desire to set special safeguards around certain
provincial or minority provisions of the constitution, which, i t may fairly be
urged, were an indispensable and continuing part of Confederation. I thmk the
majority of Canadians are agreed that such safeguards are fair and necessary, hut they can be effected without petrifying the rest of the constitution.
It should be possible, and there is 'precedent to guide us, to provide for provincial
unanimity in amending, for cxample, section 93, which safeguards minorities,
educational rights, against provincial action; section 133, regarding the .use
of the English and French languages; and section 92, subsection 12 (solemnuation of marriage in the province) and subsection 14 (administration of justice
in the province). Section 92, subsection 13 (property and c ~ v rights
~l
m the
province), has some claim to he included in this category if it is defined as
covering private contractual rights and provisions for the holding or transfer
of property, say, the points on which the Civil Code of Quebec differs from the
law prevailing in other provinces, and is not construed so broadly as to prevent
federal action if desired, in the fields of general social and economic legislation,
matters of public policy rather than private right.
Some a t h e legal members of the committee would be better able than I
am to consider whether it is possible to interpret that phrase "property and
civil rights " in such a way as to cover what is degired, to make it possible to
retain the special features, for example, of the Quebec Civil Code without
imposing a barrier to action by the Dominion in the wider fields of public policy.
I t will not be an easy task.
Hon. Mr. LAPOINTE:
NO.
The \\'ITNESS: It will not he an easy task for the members of the committe to decide upon a plan of amendment, neither so rigid as to make change
impossible, nor so easy as to make it too frequent. Someone has said the amending clause in the constitution ought to be like a safety yalve, requiring a considerable pressure of steam before it will go off, but allowlng the steam t o , ~ c a p e
before the explosion occurs. It will not be easy afterwards to reconcile d~fferences and allay apprehensions so as to bring your pian or some other plan into
effect. It cannot be effected in a month or a year. When effected, i t will not
be a perfect or eternal scheme, but it is a task no groater than that which faced
the men of 1867, a t a ~ knot beyond the capacity and reasonableness of the
Canadian people.
Hon. Mr. MACKENZIE:
Hear, hear.
I
The WITNESS:It is a task necessary and feasible.
Hon. Mr. MACKENZIE:
I think we have had a very brilliant present+tion
I
from Dr. Skeltoy, and we all feel under great obligation to him.
Mr. GAGNON:
I heartily join with my friend Mr. Mackenzie in that remark.
It is unanimous.
Hon. Mr. LAPOINTE:

1
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, Hon. Mr. MAOKBNZIE:
Ha5 the committee deaided to call any of the
prdvincial attorneys general, or deputy attorneys general, to get the prov~noial
viewpoint?
'
The C H ~ A NNo,
: not yet. In my view, it would be desirable to have
here, or have them send in a memorandum giving us their views.
a
Hon. Mr. MAOEENZIE:
Yes, I think so.
Mr. GAGNON:
All the deputy ministers?
Hon. Mr. MAGKENZIE:
Ask them to be present or to send in a memorandum
" to the Chairman in regard to their posi+ion.
:The CHAIBMAN:
I s there anything you wish to ask Dr. ekelton?
HO;. Mr. M A O ~ N ~ ~IEdo
: not think so. It was a very lucid presentation.
'
Mr. STEWART:
It way he necessary to ask him some questions next day.
Hon. Mr. LAPOINTE:I am sorry I was not here at the beginning, hut it
mt~&have been as good as the end. This is being published?
Yes. If any member indichtes to me his desire to ask
The CRAIBMAN:
queetionsi before the next meeting, we shall try to arrange t o have Dr. Bkelton
bavk.
Hon. Mr. LAPOINTE:We shall read the evidence, and I may hrtve to ask ,

,
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Mr. STE~~ART:
At the call of the Chair.
Mr. WOODSWORTH:
What othe' witnesses are you going to have?
The CHAIRMAN:I have not any in mind a t the moment. I know Mr.
Guthrie has several that he mentioned when he was here. Unfortunately, owing
to his illness, I have not been able to consult with him to see whether he is
satisfied with the witnesses we have heard so far, or if there is anyone else
from his department that hc desires to call.
Mr. WOO~SWORTH:
I suggested several names of gentlemen who I think
hav8 given special attention to this. Professor Frank Scott of the Department of Law, McGill University, and Profeseor Kennedy, Department of
Law, Toronto University, are two men who have given a great deal of thought
to this matter, and I know there has been a memorandum prepared by Mr.
Olivier of our own law department on certain aspects of the case. I think he has
for some years been specializing on these matters. It seenis to me these men
should be heard.
The CHAIRMAN:
If it is the desire of the committee, we shall hear them.
Mr. CAGNON:Before we decide on witnesses, should we not discuss the
advisability of stioking to the mope of the referencle, or enlarging it, if it is
desirable. I for one, would prefer to stick to the terms of the reference, because
lf we embark upon another phase of the question, we do not know whether
We will have time to finish it before the Session concludes.
Mr. WOODSWORTH:
I am not suggesting an enlargement of the term.
Mr. GAGNON:
NO, but the Chairman a moment ago raised the question.
Therefore I may be presumptuous, hut I hasten to give my opinion.

.
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Mr. Emm: The reference deals with the method, .but if an amendment is
necessary, we can ask for it.
D :seems to me, repeating what I suggested before,
Hon. Mr. M A O ~ N Z I It
the method of the procedure in regard to amending our constitution must, or
may a t least, involve, the desirability or otherwise of conferences with the
provinces. To deal with our terms of reference, I think we should get the
provincial viewpoint, if at all possible.
I am inclined to agree with you, Mr. Mackende.
The CHAIRMAN:
Mr. GABNON:My purpose, Mr. Woodsworth, in ascertaining as to the
advisability of sticking to the reference is to advise the witnesses who will be
called. If they come here prepared to speak on the advisability of amending the
constitution, it is a different thing altogebher from coming and advising us on tHe
procedure to be followed.
Hon. Mr. LAPOINTE:Mr. Olivier tells me that he has given you a copy of his
work, Mr. Woodsworth, and that he will have nothing to add to it. Perhaps you
might file it, and have it published in the evidence.
Well, i t might he filed, although I think he should be
Mr. WO~DSWOBTH:
called and permitted to present it in the ordinary way.
The CHAIRMAN:
Would it he agreeable to you if I appoint a small committee to consider further witnesses?
Hon. Mr. LAPOINTE:
Very well.
The CHAIRMAN:'^ will do that. We will now adjourn.
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The Special Committee appointed to inquire into the best method by which
the British N o h America Act may be amended met this day at 11 a.m., Mr.
Turnbull presidi'ng.
,

<

The CHAIRMAX:
Gelitlmen, I see we have a quorum; let us come to order.
Ffllowing the understanding of the last meeting, I named a sub-committee on
witnesses cmeisting of Mes~rs.Gagnon, Woadsworth, Mackenzie, Cowan, and
E r d . I understand they have met, and we will' hear Mr. Gagncm's report.
Mr. GAGNON:I think it has been agreed that the pro.vinces would be
requested to submit their views either by memorandum or by delegates, and
further it has been agreed that the following gentlemen will be called upon to
appear as witnesses: Professor Kennedy from Toronto, Professor Scott from
McGill, and Professor Norman Rogers from Queen's. The name of Mr. Louis
St. Lwrent, K.C., from Quebec, has also been suggested, and I think Mr.
Woddswdh was of t.he opinion that a telegram QX night lether might, be sent
to the various Prime Ministers or Attorneys General of each of the provinces
giving the terms of the reference and asking them to submit their views. That
is all I have to report.
: ISthe report sat-isfactory?
The CHAIRMAN
...
Hon. Mr. LAPOINTE:AS far as I am concerned, yes.
The CHAIRMAN:Do you think, Mr. Wosdsworth, that those three professors will cover pretty mueh the same ground, and could we hear them all at
the one sitting? I am afraid myself that these gentlemen may cover pretty
much the same ground.
I do not know whether we can do it in one sitting or
Mr. WOODSWORTH:
not.
Hon. Mr. LAPOINTE:I think they will have argument8 of their own.
Mr. WOODSWORTH:
I think m. As far as I know they have not been in
consultation. I know that Professor Kennedy's presentation will be different
from those of the other two.
Mr. ERNST: Could we not have them all here for the same day and ask
Ieave to sit while the House is in session?
The CHAIRMAN:We will ask Professor Kennledy and Professor Scott to be
here ne& day. We will meet a t 10.30 and see if we .can get through with two of
them in one morning.
Hon. Mr. LAPOIRTD:Professors Scott. and Kennedy?
The CHAIRMAN:Unles~you have any ather preference. I suggest them
because their names are the first I have written down here. With regard to
this telegram, will it be satisfactory to the oommittee i f I prepare a telegram
and submit it to the sub-committee?
Hon. Mr. LAPOINTE:Yes.
Mr. WOODSWORTII:
I think the chairman can do that.
The CHAIRMAN:I will not take the responsibility.
Hon. Mr. LAPOINTE:YOUcan show it to Mr. Gagnon and Mr. Woodsworth,
and that will satisfy me.
,
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The CHAIRMAN:
Dr. Ollivier, a member of the Law Branch' of the House
of Commons, is here this morning and will give us his views on the terms of the
reference.
Dr. MAURICEOLLIVIER,K.C., called.
He said:
This memorandum had already been prepared a t the time of your second
meeting. The reason I wished to file it then was that after listening to Dr.
Skelton's statement I could not heIp but thinLkthat the Under-Secretary of State
for External Affairs covered the whole field m admirably and completely that
there was very little one could add as a ~ont~ribution
to the study d the question
of amending the B.N.A. Act, more especially so after it had been noted how the
Deputy Minister of Justice, Mr. Edwards, had exhausted the series of legal
decisions as affectintgthe Constitution.
A further reason was that unncnscioudy I had covered some of the poink
also covered by Dr. Skelton, more especially in studying the ways and means
provided for the amendment of the constitution in other Do>miniomo r in' other
countries with a federal constitution, and also in considering the amendments
..
already made to the R.N.A. Act, and how they had been made.
Therefore, when I c-mme to these parts of my memorandum, I will agk
permission to pass them over for I would only be repeating a part of whag
has already been said by Dr. Skekon. I might add further that unconsciousl~
again I had found mysel quite in agreement with his conclusions. '.
In his $tatem,ent before your special committee the Deputy Minister of
Justice indicated that the object of t.he resolution new before the committee was
. t o enable parliament to deal effectively with urgent economic problems which
a r e essentially national in their scope, and that in his view, prolblems of $hat
kind are now d t h i n the competence of parliament under the B.N.A. Act as it
stands, because the Fathers of Confederation by vesting inthe Dominion
Parliament the residuary power had provided a scheme whereby all: ma+ters
that are essentially national in their scope mould be within the excl.usive coq-,
peteace of Parliament.
I have no doubt that this statement respecting the powers of the Federal
parliament is correct especially in view of the trend of the judicial decisions ~f
the Privy Council respecting constitutional questions, more particularly 'in view
of the decision in. the Aerid Nauigation Case where Lord Smkey said that the
B.N.A. Act was a great constitutional charter, the underlying object of whioh
was t o establish a system of government upon essentially federal principles,"
adding a little later that "the real object of the Act was to give the central
government those high fun'ctions and almost sovereign powers by which uniformity of legislation might be secured on all questions which were of common
concern to all the provinces as members of a constituent whole.''
I think i t has been demonstrated that the decisids of the Privy Council
which a t first were rather favourable t o the provinces ark now rather in favour
of the Dominion. The interpretation of the law might change, the law itself,
however, does not change. An interpretation of the Privy Council might give
more power to the Federal parliament h-day, but the same court might;
to-morrow take us back to the first position. This is specially true of such a
political tribunal as the Privy Council. As Mr. Cahan said i,n the House 'the
other day: " Decisions of the Court, like the opinions of people in the course of
time, swing like a pendulum."
Therefore, we have no assurance that the decisions of the Privy Council
will not some day revert to the former type of decisions that were rendered when
Lord Haldane presided, and for that reason, I beg t o differ from the opinion
expressed, that "The matter of amendments of the B.N.A. Act should proceed
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as proceeded in the past and forever be determined by the Courts." Then
the many reasons given in the House in the debates of this session and also in
the debates of the month of May, 1931, are more than sufficient reasons in favour
of giving the Dominion of Canada alone or the Domini02 of Canada and the
provinces the right to amend the constitution.
Furthermore, I do not think that one could take away matters that come
definitely under section 92 and legislate upon them simply because the federal
authorities estimated that they were urgent economic problems of national
character. And as the constitution now stands you could not do this even with
the consent of the provinces, for if the Dominion attempted to legislate outside
its constitutional limits there is no doubt that such legislation would be declared
ultra vires. There ane a great number of subjects now within the exclusive
jurisdiction of the provjnces or within the concurrent jurisdiction of the Dominion
and the provinces which should be within the exclusive jurisdiction of the
Dominion parliament and no decision of the Privy Council can transfer them
from one jurisdiction to another. The legitimate use of decisions is to ascertain
principlept snd to interpret the law as it stands and not to alter it.
Lord Sankey (in the Aerial Navigation Case already quoted) confirms this
view when he says:Inasmuch as the Act embodies a compromise under which the original
provinces agreed to federate, it is important to keep in mind that the
preservation of the rights of minorities was a condition on which such
minorities entered into the federation, and the foundation upon which
the whole structure was subsequently erected. The process of interpretation as the years go on ought not to be allowed to dim or to whittle
down t~heprovisions of the original contract upon which the federation
was founded, nor is it legitimate that any judicial construction of the
provisions of subsections 91 and 92 should impose a f i w and different
contract upon the federating bodies.
Many problems have arisen which could not be contemplated by the
Fathers of Confederation and which cannot be dealt with without a rearrangement of the powers of the Dominion and the provinces.
Hon. Mr. LAPOINTE:Where does the quotation end?
The WITNESS:After the words "federating bodies."
Mr. ERNST:The words " fouded on contract " are your own?
The WITNESS: NO. That is in Lord Sankey's statement; but I will come
back to it.
I. THE RIGIDITYOF OUR CONSTITUTION
There is hardly any necessity of demonstrating the rigidity of our present .
constitution and I could add of our unwritten constitution as both have
been mentioned. This has resulted of the compact theory of confederation of- ' .
which more will be said later on.
'4
The Federal House is even in a much worse position than the lsgislatures.
Despite its often expressed inclination to do so it can neither abolish nor reform '
the Senate. It can affect the quorum of the Senate with the consent of the
Senate but not the quorum of the House. I n changing the number of its members it is bound by fast rules, among others that Quebec must have a fixed m
number of 65 members.
The Imperial parliament had to be resorted to for the appointment of a ,.
Deputy Speaker to the House and to increase the number of Senators and theirregrouping. Further, it cannot alter the most important provisions of the B.N,G,';
f
t
Act, that is, the distribution of powers in sections 91 and 92.
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11. PLANS
PREVIOUSLY
SUGGESTED
Many different ways of amending the Constitution have been suggested.
A plan has been proposed for instance in 1927 by the Canadian League as
follows:Parliament may by law amend any of the provisions of the B.N.A.
Act provided:(a) That no repeal or alteration of any of the provisions of Sections
91 and 92 or of the basis of representation in the House of Commons
or of the Senate shall be valid unless approved by the legislatures of a
majority of the provinces or by a referendum supported by a majority
of the total vote and by a majority of the voters in a majority of the
provinces.
(b) That no repeal or alteration of any of the provisions of section
93 shall be applicable to any province until assented to by the legislature
of that province.
(c) That no repeal or alteration of any of the provisions of section
,=
133 be valid unless assented to by the legislature of the province of
"X
Quebec.
(d) That if any proposed Act amending the B.N.A. Act or its
amendments be rejected by the Senate after having passed the House of
Commons in two successive sessions the Governor-General may submit
the proposed law by referendum to the voters competent to vote in the
Dominion elections, and if passed by a majority of voters it shall be
deemed to have been passed by the Senat>e.
Hon. Mr. ~ A P O I N T E :'What is the Canadian League?
The WITNESS:It is a sort of study association that was formed in Winnipeg about ten years ago which had representatives in all the larger cities of
-the Dominiow.
Mr. WOODSWORTH:
I think it is practically out of existence now. There
are a large number of study groups. Francis Hankin, of Montreal, is one of
the promoters.
The WITNESS:And Mr. Herridge was also one of them.
.
Mr. WOODSWORTH:
Yes.
The WITNESS:I n 1929 we find the following plan'suggested by Mr. Brook
Claxton, K.C., from Montreal:It is apparent that the provinces would require some check on the
federal power of free amendment. I n providing this check, we should
endeavour to see that the constitution be made as flexible as possible;
that the check, while provimial, should as far as possible emphasize the
national rather than the provincial capacity of the people; and thrtt the
provinces and minorities be given the rights secured them by the British
North America Act and as intended by the gathers of Confederation,
no more and no less.
Iceeping in mind these considerations, it is suggested that power be
given to the Federal government to amend the B.N.A. Act by Federal
Act with the consent of the legislatures of five provinces or alternatively
at the option of the Federal government, a favourable vote on a referendum of the majority of votes in the country and in at least five provinces.
An amendment affecting the rights d a minority wodd require the consent of the province concerned' or alternatively, at the option of the
Federal goi.ernment, a favourable vote of the electors in the province
concerned. It will be realized that the number of possible arrangements
is practically unlimited, Once the principle is agreed upon the method
would be worked out by the Federal and provincial governmenh.
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later: the Manitoba Free Press (1st August, 1929) siuggests
I

/

'

ight to pa$s upon propobed amend,ments &ou~din no easei Ije
exercised by the provincial legislature. Nearly all theaamendmefits,wiii
ay ol' anotlier touch upon eome right claimed by a 'pravinc?;
val is sought from a body which by its very nature i&cbij~lid
incially, it will never be obtained. Ratification should be
m the legislatures of the provinces,' but from the people of
who are citizens both of the Dominion and the provinces,
ore competent to dec~debetween conflicting interests. The
arliament, we euggest., shonld, subject to limitations coverifig
minorities, have the power to pass legislation amending the
and t h p should come into effect unless a certain number of
provinces, ,by their governments, ad< for a vote of the people. In that
event a national referendum should be held, ratification being contingent
upon a majority vote over the whole Dominion and in five of the nine
I''
provinces. A simplc arrangement like this would work like a charm. '
Amendments plainly necessa.ry would go through by consent, since nu
provincial government vould care to invite a rebuff by forcing a vote in
cases like these. But if the ratification of the provincial legislatures is
required we shall never get anywhere, because tahere will always be pinheaded provincialists who will see in every proposition some diabolical
conspiracy against provincial rights.
That appeared in the Manitoba Free Press on the 1st of August, 1929.
It is not a signed article; i t is an editorial.
Then in January, 1932, it was suggested by one of the members of this comqittee, the Honourable Mr. Lapointe, that any amendment p r o p o s e ~ ~ h o u first;
ld ,
be passed by a two-thirds majority of the House of Commons and of the Senate,
but that it should come into force after having been adopted either by a majority
of or by all the provincial legislatures.
In ordinary cases the ratification of a majority of the provinces should be
supoient; in vital que~tions,as for instance in cases concerning language or echod
qdestions, or minority rights, then the unanimous consent of t h e provinces
would be required.
It is not without interest, by way of comparison, to say a word of the
amending powers of the United States, Australia, Ireland, South Africa and
S~itzerland.I will pass over that portion of my memorandum however as it
hae been covered by Dr. Skelton.
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111. THES
y OF W~TMINSTER
~
~ AND
~ THE CONSTITUTION
~
~
By the Statute of Westminster, pamed on the eleventh of December, 1931,
Canada has achieved its sovereignty. It would therefore appear to every one
supremely absurd and inc0nsisten.t with our status of equality with other nations
if we have not the right to amend our constitution.
The Statute of Westminster, the Magna Charta of our independence, has
not granted us that right. On the contrary it has enacted that nothing therein
contained shall be deemed to apply to the repeal, amendment or alteration of
ths British North America Acts, 1867 to 1930
" Section 7.
" Those who claim autonomy for Canada, says Professor Keith, naturally
cannot acquiesce in a position under which the supremacy of the Imperial Parliament is insistent and undeniable. A ~overeignstate whose constitution can
only be altered by another power is a contradiction in adjecto."
(The Sovereignty of the British Dominions, 1929, p. 201.)
The report of the Conference on the Operation of Dominion Legislation of
1929 after noting that " Canada aloile among the Dominions has a t present no
('
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power to amend its Constitution Act Without legislation by the parliament of
the United Kingdom " concludes with the statement " that the question of alternative methods of amendment was a matter 'for further consideration by the
appropriate Canadian autl~orities."
Speaking of the Statute of Westminster, Mr. Gagnon, one of the members
,
of your committee, said:" This Act crowns the efforts of our parliamentarians to a m r e .for Canada
the status of a sovereign state. Henceforward, Canada will be free from any
political and legislative control. England cannot, bind Canada by any legislation
and any treaty. Canada may, when she wishes, amend her constitution and
abolish all appeals to the Privy Council."
, (Canadian Bar Association.)
Mr. ERNST:That is very much in controversy a t the moment.
The WITNESS:On t.he other hand, Canada cannot a t present directly amend
its own constitution, but this fact although inconsistent with our present status,
is not a denial of our sovereignty as this restriction exists by our own will, and
further because the power still remains in thc federal parliament of saying what
amendments this country desires should be made to the constitution.
This has been made amply clear by sc*ction four of the Statute of Westminster which reads a s follows:No Act of parliament of the United Kingdom passed after the commencement of this Act ehall extend, or be deemed to extend, to a Dominion as part of the law of that Dominion, unless it is expressly declared in
that Act that that Dominion has requested. and consented to the enactment thereof.
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No mention is made of the states or of the provinces which leaves us in the

S

- same positjzn we were in before of obtaining amendments by the adoption of

joint resolutions of both houses of parliament.
The CHAIRMAN: YOUdo not mean that the only method is by joint resolution of both Houses?
The WITNESS:E o ; but it is the only method that has been used since 1871.
The CHAIRMAN:I understand there was an amendment asked for without
joint resolution.
The WITNESS: Once, in a special case, at the beginning, in 1871. There was
no address from the federal parliament. I thinlc Dr. Slcelton discussed that the
other day. Concurrence was implied by the previous adoption in the House
of the Manitoba Act,. The amendment was p a ~ e da t the request of the Canaciian Government.
The fact that we have not the right to amend our constitution although not
a denial of our sovereignty i~ certainly absurd and inconsistent with our status
of equality. In noting that the power to alter thd Dominioli constitution still
remains with the Imperial parliament alone Keith adds:Mr. Lapointe has argued that this matter, as well as the right t o
appeal to the Privy Council, are not inconsistent with autonomy, but the
difficulty in this argument is that not a single modern autonomous state
has thought i t compatible with its status to leave to an external power
the function of constitutional change and the judicial protection of the
canstitution, mt t o mention the correct interpretation. of the laws of the
Dominion and the provinces. The truth, of course, m Mr. Lapointe has
himself admitted, is that there is a conflict of autonomies in Canada.
(Journal of Comparative Legislation and International Law. Third Series,
vol. XIV, Part I, pp. 105-106, 1932.)

. .

&?n'ISR
X O R m AMERICA ACT

.

-

"

Before the Statute of Westminster was passed a Dominion-provincial con- .
Terence met to discuss its contents as far as Canada was concerned, the main
reason for the conference being that the provinces thought the article on the
subject of the non-application of the Colonial Laws Validity Act should apply
to them. Of course they were anxious that the .ConstiIt,ution of Canada should
not in any way be made liable to alteration by the effect of the Statute, but this
had already been provided for in the draft of the Statute as submitted by the
onfereace of 1929.
Paragraph 66 of the report contains a clause to the effect that " Nothing in
he Act shall be deemed to confer any power to repeal or alter the Constitution
xcts of the Dominion of Canada. . . . . . . . etc." And also ('Nothing in this Act
shall be deemed to authorize the parliament of the Dominion of Canada. . . . to
make laws on any matter a t present within the authority of the provinces of
Canada. . . . . . not bei& a ma$ter within the autharity of the parliament or; government of the Dominion of Canada. . . .. . etc."
That is in the report of 1929.
The only important change therefore to the statute as drafted was the:'
~pplicationof section 2 to the provinces.
Y
That is the non-application of the Colonial Laws Validity Act.
There are those, like Professor Keith (1931) who are of opinion, that fol-L
lowing this interprovincial conference there is now a constitutional ground for
consulting the provinces before affecting the constitution in any way becauseb.
"the assent of all the provinces was then formally asked and obtained and
because practice in these matters outweighs all other considerations." I must
confess this argument does not impress me so much because one single incident
does not constitute practice, although it is a precedent but a precedent that may
be put aside to-morrow by another precedent. Then consultigg a Dominionprovincid conference is not the same thing as formally asking and obtainifig
the consent of the provinces.
When me come to discuss the question of obtaining the right to amend the
constitution the first thing to ask ourselves is whose consent would be required
to such a procedure. The House of Commons has already emphatically pronounced itself in favour of this resolution. I believe it is also agreed by everyone
that safeguards for language and education could not be varied except by unanimous consent.
Writing on this subject (1931) Keith asks the following questions: "Or
might the passage of a measure in the parliament, say by a two-thirds majority in each House, and the assent of the majority of the provincial legislatures
be adequate to authorize change? No doubt in matters not bearing .on provincial rights the power of change could be accorded to the Dominion parliament itself by suitable majorities. But again should not the Upper House of
the Dominion be made truly federal by means of election by the provincial
legislatures? All these issues appear a t present insoluble, and it is rather ominous of the difficulties of early progress that Ontario is now represented as
s as much as was
provincial Premier
ion representatives
independence long

.
,

.

.

l

The CHAIRMAN:
What is that from?
,
'

. , The WITNESS: The Journal of Comparative Legislation, 1931.
The CHAIRMAN:
It is in this Journal of Comparative Legislation?
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The WITNESS:
Yes. I n January, 1907, on the debate of a motion respectmg an address on the representation of toheprovinces, Sir Robert Borden had
declared:I agree with what has been said regarding the undesirability of
lightly amending the terms of our constitution and a? inclined to agree
on the necessity of some consultation with the provinces, although, of
course, all the provinces are represented here.
In February, 1925, however, Mr. Meighen said:Undoubtedly, the pact of confederation is a contract and there are
rights involved therein not represented by the parliament of Canada.
This is in line with Keith's pinion expressed later (in 1931) that the
House of Commons does not speak for the provinces.
Some doubt, as we have seen, has been created as to the power of the
Federal parliament in obtaining amendments to the constitution by joint resolution of both Houses in matters of provincial jurisdiction or in matters of
disputed jurisdiction.

=g:

IV. OUR CON~TITU~ION
IS NOT A CONTRACT
The problem has needlessly been made harder to solve by the supporters
of provincial rights who are forever repeating that confederation is a contract,
therefore that it cannot be changed without the unanimous consent of all the
provinces.
of the committee the chairOn page 17 of the minutes of the
man has called attention to a view put forward by Professor Arthur B. Keith
in which the latter says:It was most expressly recognized in 1907 by the Imperial government bbat the Federal constitution is a compact which cannot be altered
save with the assent both of the Dominion and the provinces. (Responsible government and the Dominions, p. 256.)
As a logical conclusion for the first proposition, some time later, that is, in
1929, Professor Keith in his book on the Sovereignty of the British Dominions,
speaking of the power of amendment to our constitution as vested in the
Imperial parliament wrote (p. Xl2) :It appears, therefore, that this fundamental limitation of Canadian
au~tonomymust remain indefinitely, and with it, of necessity, the supreme
power of the Imperial parliament over Canada.
Which means, of course, that if confederation is a contract we shall never
be able to amend the constitution ourselves. However, the same Professor
Keitli, who had written in 1929 that this limitation respecting amendment must
remain indefinitely, wrote the following, three years later:But it remains clear that Canadian politicians have before them a
plain duty to create a machinery for amendment of their constitution
without extraneous aid and for the local decision of their own lawsuits.
Even if we admit that they are better decided in London, the present
regime derogates from Canadian status and render8 somewhat absurd
the reiteration of the doctrine of equality with the United Kingdom.
(Notes on Imperial Constitutional Law, Journal of Comparative Legislation
and International Law. Third Series, Vol. XIV, part 1, p. 107.)
To revert to the statement that confederation is a contract this proposition
contains a number of fallacies: first, confederation so called is no$ a confederation; second, it is not a contract; third, there is no reason except in very special
cases why the consent of all the provinces should be required to an amendment
to the constitution. .
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On the.first point, a confederation is a xnion of independent and sovereign
states bound together by a pact or .a treaty for the observance of certain condit i o n ~dependent upon the unanimous consent of the contracting parties w,ho
remain free to withdraw from the union. The states forming part of the confederation retain their political independence and are, from the point of view of
international law, still recognizxd as sovereign states. The best example of such
a confederation is the Confederation of the Rhine created by Napoleon in 1806.
I6 is therefore easy to see why Canada is not a confederation, for the provinces have been merged or federated so as to form a judicial state enjoying all
the privileges and rights belonging to a sovereign and autonornous community. It
has been aptly said that " the bond which unites the states in a federation is a
treaty, a pact, or a contract, in the strict sense, the principle of cohesion of our
p r o v i n w is the constitption which is its judicial source and the limitation of its.
power."
This is the second proposition. The first condition of a contract is that there
~ h o u l dbe persons or states having the capacity to contract and to give force. of
law to their own agreement. Were the representatives ,of the provinces clothe&
with sufficient authority to draft a new constitution and to bring i t themselveg
into force? A nationsal conetitution might spring from some sort of agreement,
be based upon it, but when has it been considered that it is itself a bilateral pact?
On this subject Professor N. McL. Rogers is quoked as foIlows in Proceedings of Canadian Political Science Association (1931, pp. 205-30) :It is evident that difficulties arise the moment we attempt to identify
the parties to the alleged treaty or agreement of confederation. Is the
Dominion a party? It did not exist prior to the passing of the British
North America Act. Are Ontario and Quebec parties to the agreement?
They were not di~tinctprovinces during the confederaiion negotiations,
although it is true that Upper and Lower Canada were accorded a separate
status a t the Quebec and London Conferences. Are Prince Edward Island
and British Columbia parties to the compact? They made no a reement
with the other provinces but only with the Dominion. Are danitobe,
Alberta, and Saeatchewan to be regarded as parties to the agreement?
They were created*by Acts of the Dominion Parliament.
The Crown did not authorize the delegates a t the Quebec Conference
to conclude a binding agreement among themselves. All that was sanctioned by the despatch to Lord Mulgrave was a conference on the subject
of a union of the provinces of British North America.
Furthermore, our constitution is a law adopted by the British Parliament
exercising its incontestable right of sovereignty towards its colonies. The British
Parliament alone had the power and the jurisdiction to grant us a new political
constitution, for there was not exeautive power in Canada ,capable of imposing a
new constitution on Canada-there was however in England a legisl'ative power
having the right and the authority to legislate for the provinces of British North
America. This explains the fact that the B.N.A. Act is not a reproduction of the
Quebec resolutions and the fact also that the changes therein made were never
referred back to the provincial legislatures.
The Quebec resolutions had 72 paragraphs, the statute consists of 147 sections. The Quebec resolutions underwent considerable changes in London a t the
hands of the British officials and of the Canadian delegates who had no authority
t o agree to any departure from the original resolutions.
Zven if there .had been no change in the resolutions, and even if Nova Scotia
had been agreeable to the scheme, we maintain that even then that would not
make our constitution a contract.
The desires and wishes of the colonies do not take. away from an ImperiaI
Act its formal character of law of an indisputable authenticity, and England was
free to agree to th'e resolutions or to disrega~dthem entirely.
-m
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: One may read the preamble to the B.N.A. Act to get further proof that it is
not a pact: " Whereas the provinces have expressed their desire to be federally
united." It does not say, " Whereas the provinces have passed a treaty or a convention, or even a draft convention, for the purpose of being federally united."
From these two propositions that we are not a confederation and that our
nstitution is not a contract naturally flows the third one that there is no
reason, except in very special cases (to which reference will be made later on)
all the provinces should be required to an amendment to the

:

ereign for the enactment of legislation by the
tminster anlrndirig the B.N.A. Act, under the Statute of
, such legislation would be enacted accordingly. This is in con3nt with the fact that all
formity with what we have already said and in a
the provinces are represented in ParliamGn+

V. How PASTA ~ ~ ~ N D M E N TIESBEEN MADE

,

It is also in accordance with the practice that has obtained in the past and
which was outlined in 1871, when Honourable Mr. Holton moved, seconded by
H o n o ~ ~ r a b lAlexan8d!er
e
Mackenzie, that ". . . . this House is of opinion
that no changes in the provisions of the B.N.A. Act should be sought for by the '
Executive Government without the previous assent of the Parliament of this
Dominion."
The vote was: yeas, 137; nays, non1
?
Howevey+n 1875 an amending Act was pasr.. by the Imperial Parliament
i t the request of the Governor in Council. To quote Hansard of 1876:On the 18th of February 1875, the House being in session, the government passed a minute in council reconllnending that the Imperial Government should be asked to pass an act to amend the B.W.A. Act, and to
remove all doubts as to the construction of one of its sections. The
Imperial Government had accordingly passed an Act repealing the section
I
in question-Sec. 18-and re-enacting another in lieu thereof, thereby,
legislating with regard to this country without any wish to that effect,
being expressed by this Parliament. Hansard 1876, p. 1140.
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6. British North America Act, 1915.
(Number of Senators increased from seventy-two to-ninety-six; number
of Senators from Newfoundland upon admission tu the Union; representation of any Province in House of Commons to be not less than number of
Senators representing such Province.)
7. British North America Act, 1916.
(Extension of duration of Twelfth Parliament for one year).
NoTE.-T~~ proposed amendment in 1920, relating to extra-territorial jurisdiction has not been enacted by the Imperial Parliament, although adopted by
both Houses in Canada. The matter was to be taken up in the Imperial
Conference and was acted upon in the Statute of Westminster (section
I
three).
I n 1871 a joint address was passed respecting the establishment of provinces in thc Dominion of Canada. (Re Rupert's Land, Manitoba, and future
provinces).
(Journals of the House and the Senate of 1871-See also B.N.A. Act
1871).
In 1886 a joint address was passed respecting the representation of 'the
territories.
(1886 Journals of House and Senate. See also B.N.A. Act of 18%).
I n 1889 a joint address was passed respecting the Ontario Boundary. (See
Imperial Act 1889).
In 1906-07 a joint address was passed respecting the increase of provincial
subsidies. (Provinces consulted).
(See Journals of House and Senate 1906-07. See 1mperiaT%ct 1907).
An address to H.M. was passed by both Houses in 1915 respecting the
number of Senators and Members.
(See Senate and House Journals of 1915).
In the same year another address for the purpose of extending the 12th
Parliament to the 7th of October, 1917.
(See Senate Minutes and House of Commons votes and proceedings).
On the 24th of June 1920, the House of Commons, and on the 26th of June,
1920, the Senate passed a joint add.resa asking for extra-territori~alpower. (Not
acted upon till covered by section 3 of the Statute of Westminster.)
Addresses: ,
See Prefix to Statutes, 1916, pp. CXLV-VII.
1916
1920 See Prefix to Shatutes, 1920, p. LIV.
1921 See Prefix 6 Statutes, 1921, pp. XV-XVII. (Establishment of Prov-vincee, 1871, and subsidies, 1907.1
As a matter of fact, the constitution has been amended six times and on
only one occasion was the assent of the provinces sought or given, although the
amendments of 1871 and 1915 were of interest to the provinces which practice
is certainly against the compact theory of confederation.
By the Chairman:
Q. On which occasion was the consent of the provinces sought?-A.

on the question of subsidies.
Hon. Mr. LAPOINTE:In 1907.
The WITNESS:British Columbia was the province.
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The CHAIRMAN:
British Columbia refused to consent?
The ,WITNESB:
Yes. It was not unanimous consent, consent of .all provinces
but British Columbia, the intereeted province. However, as on the other hand
the provinces are separate entities, sovereign in their own field of action and in
their own jurisdiction, there is no doubt that a system of amendment providing
for consultation, agreement or ratification would prove more satisfactory.
In the debates of 1925 on this same ---bject Mr. Meighen explained why
the constitution had been amended witho the consent of the provinces: He
said:We have amended the B.N.n, &l;( any times upon address df this
House without speaking to the prov ?S at all, why? Because the
~I
amendments we asked for did not affect in any way minority rights, did
- . affect in the remotest way provincial rights, were amendments in
not
,
v h the provinces or minorities were not concerned at all.

*

,
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1-1

,

,

VI. SUGGESTED
METHODOF AMENDMENT
Before entering into the discussion of what changes should be made t g the
B.N.A. Act it. is necessary to provide for the method of amendment, once this
method has been devised and agreed upon, the desired changes can be made one
by one as the necessity or opportunity arises.
Hon. Mr. LAPOINTE:Are you not quoting Mr. Meighen?
The WITNESS:NO, I finished the quotation just before the last paragraph.
They may originate in the House of Commons either a t the suggestion of the
Government of the day, or as a result of an inter-provincial conference.
We would humbly suggest they should be incorporated in a bill to 'be passed
,
by a two-thirds majority in each House, provided that if such bill should -fail
to obtain R two-thirds majority in the Senate, it might be introduced again in
a subsequent-slession in the House and if it then passes again with a two-thirds
majority, s two-thirds majority shall not be required from the Senate in this
subsequent session.
The CHAIRMAN:
It will require an amendment to the Constitution to get
that method through?
*l
'
,
The W~TNESS:
Yes, it will be the first amendment.
'
4.1
The CHAIRMAN:
YOUwould have to get an amendment to the Constitution
in order to get the amendment that you are describing.
Mr. WOODSWORTH:
If it is not interrupting the sequence of your brief, why
do you suggest a two-thirds majority?
The WITNESS:Well, it is a method that has been suggested, amongst others,
by Mr. Lapointe.,
Hoq. Mr. LAPOINTE:That is the procedure adopted in South Africa on
many points.
I
'Mr. ERNST:And in the United States.
,
Hon. Mr. LAPOINTE:
In that way it would not ~e too easy to alter a national
character.
"
t,',il.
The WIT~ESS:This is a medium course.
Mr. EnNsT: ~t is a protection against a mere government majority ii'both
Hnllses.
The CHAIRMAN:
YOUmean a substantial body of opinion.
Hon. Mr. LAPOINTE:
Yes; otherwise it would be the playthiqg of political
parties who may change the constitution by a majority.
The WITNESS:The Act, as passed by the Federal Parliament, should then
be sent to the different provincial authorities to be incorporated in a ratification
bill in the different legislatures who would either adopt or reject the measure
n
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within one year from the date of the royal assent. If no action be taken in a
legislature during the said period, said legislature to be deemed to have assented
t o the Act.
No repeal or alteration of any of the provisions of the constitution shall be
valid unless approved of by a majority of the legislatures.
Mr. GAGNON:By assent or neglect to take action?
The WITN~SS:If they neglect to take action, they are deemed to have
approved-that is, in general cases.
.. Hon. Mr. LAPOINTE:
Within a certain time?
The WITNESS: Within a year. No repeal or alteration of any of the pro- .
.
%%$ens respecting thefboundarics of the provinces or of the provisions of sections
93 and 133 (education and language) items 12, 13, and 14 of section 92
(solemnization of marriage, property and civil rights, administration of justice)
'
shall be valid unless assented to by all the provinces-I will come back to civil
rights later-and as to the question of boundaries it is provided for in the
B.N.A. Act, of 1871.
The CHAIRMAN:
Why is solemnization of marriage so important as to have
legislative approval?
g&&;*@,:;
, .:$I
The W I T N ~ SIn
: Quebec it is part of the Civil Code.
Z,F&&..;$I ,,".. - .
Mr. ERNST: It is almost as important in Quebec as religious and minority
rights.
The W I T N ~ SYes.
:
bec, they would insist on it
The CHAIRMAN:If it is SO i - ortant in
staying in the Civil Code.
The WITNESS: I think they would. I do not think them is any change
asked for there. (2) As to the representation of any province in either House
of Parliament, such amendments to be approved by the legislature of such
province. This is an amendment that will affect the federal government and
one province alone.
Provided that the repeal or alteration of any of the provisions of the Conbtitution respecting and affecting only one province shall be valid if approved
of by a vote of the legislature of the said province.
And provided further that the repeal or alteration of any of the provisions
of the Constitution respecting and affecting the Dominion of Canada alone may
be effected by Parliament without the approval of the legislatures.
Wlien all the formalities above prescribed for the making of an amendmexik
to the Constitution have been followed, the Act passed by Parliament and
ratified by the legislatures would come into force upon proclamation of the
Governor in Council published in the C'anada Gazette.
The procedure for a referendum or a plebiscite has been left out intentionally
of this suggested method of amend~menhas too cutmbersome, too complicated, and
too expensive.
The following table will indicate how the plan outlined above would work out '
with the different sections of the B.N.A. Act, 1867.
l

.

l

S

i

'

Section spent or .
not required to
be amended:
1 to 4, 9, 10, 11,
13 to 10, 102 to
127 (except 118)
120'to 131, 134
to 145.
I1 sectiotls

-

-

BRITISH NORTH AMERICA ACT, 1807
Sections where Sections requiring Sections requiring
the oonsept of
the consent
the consent of a
the Qrovlnces
only one province majority of the
WO+
not be
60 to 80.
provinces: 8, 12,
required: 17 to
12 sectlons
51, 58 to 68, 81
57, (except 51)
to 92, 94 to 101,
40 sections
118, 128, 132, 146,
147.
30 sections

5 sections and.
items 12, 13 and
14, of section 02.

-

.

I

m

Sectians requirin
the consent of
the provinces 5, 6,
7, 03, 133
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Some sections in the first column might be transferred to columns 2, 3 or 4.
Finally a section should be inserted in the Imperial Act stating that no
change in the method adopted for amending the B.N.A. Act shall be valid unless
assented to by all the provinces.

,
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VII. PROPERTY
AND CIVIL R I ~ ~ WITHIN
~ T S THE PROVINCES
It is here suggested that any amendment to the Constitution changing the
law on this subject, that is, taking away from the provinces the right to legislate
on any subject coming under this heading, should not be passed without the
. unanimous consent of the provinces.
There should however be this exception that if it should happen that one
or more provinces are not directly concerned with the amendment then the
'
consent of said province or provinces would not be required, provided the amendment was agreed to by the provinces concerned.
And also that in the case of social services where it is for the general
advantage of Canada or where some of the provinces have declared themselves
unable financially to bear the burden involved, an amendment might be passed
with the consent of a majority of the provinces.
As every member af this committee is aware, property and civil rights is
not a subject where there has never been any interference by the federal power.
The legislature of the province is sovereign while aoting within the
powers given by S. 92 of the B.N.A. Act except that where a subject of
legislation is already dealt with by the Dominion Parliament, enacted
- within its powers, provincial legislation must give way to that of the
Dominion Parliament. So while a provincial legislature may not pass
legislation affecting civil rights outside the province, the Dominion Parliament may pass legislation affecting civil rights in any province. For
example+among the enumerated classes of subjects in section 91 are
patents and copyright. It would be practically impossible for the Dominion Parliament to legislate upon either of these subjects without affecting
the property and civil rights of individuals in the province (Lord Watson
,
., in Tennant v. Union Bank (1894) A.C. p. 31, at p. 45, followed in Regina
v. C.P.R., 16 C.R.C. 238; see also Cushing v. Dupuy, 5 A.C. 409, followed
,, , in Re Gimli Election, 14, D.L.R. 872). 14:
D4-*nL',:
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I n Cushing v. Dupuy, 5 A.C. 409, sections of the Insolrvent Act (Dominion)
iting the right of appeal were held inter vires, quote:It is therefore to be presumed, indeed, it is a necessary implication,
that the Imperial Statute, in assigning to the Dominion Parliament the
.
subjects of bankruptcy and insolvency, intended to confer on i t legislative power to interfere with property, civil rights, and procedure within
the provinces, so far as a general law relating $0 those subjects might
affect them.
In Russell v. Queen 7 A.C. 829; applied in Baywood v. Burke, 60
D.L.R. 247. The " Scott Act" passed by the parliament of Canada and
which was temperance legislation dependent for its application upon its
acceptance by a majority vote of parliamentary counties, held intra vires
as being legislation dealing with peace, order and good government of
- Canada, although it did interfere with property and civil rights.
In Toronto v. Bell Telephone (1905), A.C. 52, a Dominion statute
which authorbed and empowered the Telephone Company to carry on
its business throughout Canada and erect pdes in the street$ &nd towns
of the various provinces held intra vires, and was not such an interference with property and civil rights within the provinces to render it
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In G.T.R. v. Attorney-General (1907), A.C. 65, applied in Swale v.
C.P.R., 15 D.L.R. 816. A statute. of the Dominion parlliamwt prohibiting "contaractingout1' by employees held to be intra virw of the Dominion
as being a law ancillary to through railway legislation, notwithstanding
that it affected civil rights within the several provinces.
The Migratory Birds Convention Act, Can. 1917, c. 18, being to
implement a treaty in accordance with section 132 of B.N.A. Act is intra
vires of the Dominion, though trenching on provincial powers over property and civil rights, and is paramount over provincial statute; R. v.
Stuilrt (1925 1 D.L.R. 12).
A Dominion statute supersedes a provincial statute, though both
intra vires; R. v. Sheridan (1924), 3 D.L.R. 339, holding the Dominion
Patent Medaiciws Act, Can. 1919, c. 66, to ovesrule the B.C. Pharmaoy
Act. The principle has been applied to provincial statute as to evidence
of intent of crime; R. v. Richtinan, 42 Can. C.C. 1.
The Dominion Bankruptcy Act is not ultra vires as conflicting with
Quebec Civil Code; re Gilbert, 4 C.B.R. 56. But that Act is ultra vires
insofar as it interferes with rights under leases; re Stober, 4 C.B.R. 34.
The exemptions of provincial laws as to property under the Soldier
Settlement Act are intra vires of the Dominion; R , v. Powers (1923),
Ex. C.R. 131.
..
,,
VIII. A NEW CONSTITUTION
. It is suggested further that your committee recommend the appointment of
a commission to draft a new constitution using the B.N.A. Act as a basis. The
first step would be to consider the sections in the Act which were temporary and
now spent, which therefore be left out.
The new Constitution Act would then be divided intc'seven parts, as
follows:1. Preamble and preliminary;
2. Those povisions which affect the Federal power alone and where the
consent of the provinces would not be required for the purpose of amendment;
3. Provisions affecting the internal constitution of the provinces and which
could be amended by the provinces without the consent of the Federal parliament ;
4. Ordinary sections requiring for purposes of amendment the consent of a
majority of the provinces;
5. Certain sections which would require the consent of all the provinces
before they could be amended;
6. A section providing that in cases amendments relate to only one or to
a restricted number of provinces the consent of that province or those provinces
alone would be sufficient ;
7. A section providing in the manner before described for a mode of amendment to the constitution. After a new constitution has been devised and agreed
upon, it should then be adopted as a Canadian Act, that is, as a Dominion
statute, and we should then obtain from the Imperial parliament their consent
to repealing the B.N.A. Act.
The reason for this suggestion is that even if we succeed in obtaining from
the Imperial parliament the insertion of a clause in the B.N.A. Act allowing us
the power to amend the constitution, the Act will still remain an Imperial Act,
and as the British parliament is sovereign they would still retain the right to
amend i t theoretically.
It. is true that a clause could be inserted similar to the one in the Statute of
Westminster stating that no amendment shall be made by the 'United Kingdom
to the B.N.A. Act unless requested by the Dominion of Canada, or even that,
t
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having given the power to amend the Act they would not interfere with it in any
way, but this clause would not be legally binding on the Parliament of Great
Britain as R statute cannot bind future parliaments and can always be repealed
in a subsequent session.
This suggestion of having our own constitution replace the Imperial Act
might not appear very important a t first glance, nevertheless the fact that if we
simply obtained the right to amend the B.N.A. Act we would still be exactly
where we started was Mr. Meighen's main argument against our obtaining the
,right to anlend the constitution in 1925.
On page 337 of Hansard of that year you will find Mr. Meighen quoted as
follows:When we have gone through all this and got our substituted system,
when we have obtained the legal right to amend in our several parliaments
this British North America Act, the leg& foundation is not one iota better
than it was before. Why do I say that? Though the British North
America Act may be amended, in such a way as to give the Parliament
of Canada, after a long series of provincial approvals, the right to amend
the Act, and after that is all done the legal power will still remain in the
British Parliament to change the Act a t will.
I might add perhaps that the same objection could be raised to section 4
(already quoted) of the Statute of Westminster.
The obvious answer would be that Parliament cannot Mnd future Parliaments legally, but the Parliament a t Westminster would certainly, as in the case
of the Statute of Westminster, feel itself bound morally and constitutionally just
as i t is a t the present time.
As Sir Robert Borden has said:The Government of the United Kingdom is based, to a remarkable
'-extent, upon wage and convention^. There is a sharp distinction between
*legalpower and constitutional right. It was natural and indeed inevitable
, ' .', that, in the growth of constitutional relations between the colonies and
?
' the Mother Country, there should be continual resort to and reliance upon
conventions superimposed upon the law and modifying political relatioqs
witlriout in the least affecting legal ones.
(Canada in the Commonwealth, page 83.)
In closing this argument, I would like to summarize some of my conclusions by
quoting just one paragraph from Professor N. McL. Rogers when he writes:It would appear that federal practice and political expediency call for
a limited measure of provincial .conr;uZtation and conseat in the fu4ure
amendment of the Canadian Constitution, and for definite guarantees with
respect to the rights of certain minorities. But that is a far different proposal from the logical implications of the compact theory. The alarming
,
feature of that theory is the doctrines of unan'mous consent which hag
been based upon it. It is essential that an amen ment procedure should be
, adop$ed in,the near future which will set a t rest the present uncertainty
and make i t possible for the will of the Canadian people to prevail in the
conscious development of their own Constitution. The first task, however,
is to remove the barbed wire that has been set in our path by the proponents of the compact theory of confederation. This must be cut down
and destroyed if the major objective is to be attained.
Or in the words of Mr. Gagnon:Since qanada is the master of her own destinies within and without
her borders, i t behooves the powers that be t o direct their attention and
devote their energies to setting Canada's house in order as completely and
effectually as possible.
Are there any questions that any member
wishes
to ask?
The CHAIRMAN:
-.
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B y Mr. Lapointe:

Q. You say that Canada is not a Confederation. Will you describe under

international law what a confederation is? What do you say the Canadian

B y Mr. Ernst:
bc Q. The distinction is, the word " confederation " is based on a contract and
presupposes the right to withdraw later?-A. Yes; i t i an agreement between the
sovereign states who have the right to retire and who have the authority to bring
their new constitution into force themselves.
By the Chairyan:
Q. Have you noted anywhere any expression of opinion from anybody in
authority regarding the working out of the Australian system of amendmentlA. Nothing except this, that it seems to be a burden upon the shoulders of the
Australian people rather than a help, especially on account of the plebiscite
system. That was one of the reasons why I have let it out.
Hon. Mr. LAPOINTE:On the other hand, without expressing m opinion, it
is possible, it would be better to have approval by the legislatures rather than by
referendum; there may be cases, I suppose, where, for instance, the representatives of the provinces in the federal government would be in favour of some
amendment, and the provincial government which control the legislature would
be of a different opinion. It is possible the people of the provinces would vote
according to the views of the federal representative.
The WITNESS:Perhaps then it might be suggested as an alternative method
when all others have failed. The government might submit t$ amendment to
the people if other methods have not been successful.
The 'CHAIRMAN:
I have heard Professor Douglas has expressed some opinion
in regard to the matter. Have you heard of that a t all?
The WITNESS:NO, sir.
Major Douglas did not make a request to the province of
Mr. STEWART:
Alberta. I presume the Committee know that Major Douglas has been called
by the province of Alberta as their economic advisel'. '-'e is to be there for two
years, during 1935 and 1936, and before he came hc mt a cablegram to the
Premier of Alberta, which reads as follows:February 22nd, 1935-this cablegram is taken from the Lethbridge
Herald.
Please send earliest available legal opinion on currency position; also
limitation of general provincial sovereignty. Cannot reach Alberta before
middle May.. Obstruct hasty changes B.N.A. Act.
That is from Major Douglas. He is being called by the province of Alberta as
their legal adviser for 1935, 1936, and in the cablegrams which were exchanged
between the Premier of Alberta and Major Douglas, Major Douglas made the
foregoing statement.
'
Hon. Mr. LAPOINTE:Will you read it gain?
From Major Douglas:Mr. STEWART:
Please send earliest available legal opinion on currency position; also
limitation of general provincial sovereignty. Cannot reach Alberta before
middle May. Obstruct hasty changes B.N.A. Act.
Mr. ERNST:It is somewhat of an anomaly. He wants to know what i t is
all about, and then he says, " Obstruct any change."
The CHAIRMAN:
In your opinion; which is the better method of amending
the Act, having some rigid method laid down in a statute which must be validated
I
Y
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before an amendment can be had, or adopt a method which seems most
expedient for the time.
The WITNESS: Well, I think the best method would be to have a sort of
rigid method with an open door, as Mr. Lapointe has suggested, with a refer?
endurn in special cases, as the people of the provinces may not think exactly like
their governments.
Hon. Mr. LAPOINTE:Elastic rigidity.
Mr. ERNST:
YOUmust have some degree of rigidity, otherwise you have no
, ,
constitution.
Hon. Mr. LAPOINTE:YOUmust have both.
The CHAIRMAN:The two-thirds majority to which you have referred, and
which has been proposed, is it a two-thirds majority of the total membership of
the House, or two-thirds of those present and voting?
T h e WITNESS: The way I put it is, two-thirds of those vot.ing; two-thirds
in the' House and two-thirds in the Senate. If the Senate did not agree the first
time, then the following session if it is passed by two-thirds majority of the
House, an ordinary majority would be slufficient in the Senate, so that you would
not be held up by the Senate on every amendment.
' Mr. GAGNON:
YOUare aware, of course, that in 1911 a proposal was voted
on in the House of Commons in England to prevent the check which was brought
about by the House of Lords. I n that legislation it was provided that if an
Act was carried by the House of Commons during three successive sessions, t$qq
notwithstanding any position taken by the House of Lords, the Act would
become the law of the land. Could we not say if during three successive sessions a two-thirds majority of the House of Commons agreed to a certain proposalThe WITNESS:I would be agreeable to that. I do not think the provinces
would all agree, however, because some of the provinces look upon the Senate
-as the prot8ect;orof their rights.
Let us assume further than Bonar Law's proposition had been
Mr. ERNST:
adopted, that before it became law the people ought to be consulted, and if they
ratify the stand of the House of Cominons, then i t becomes law, whether the
Housc of Lords agreed to it or not.
The CHAIRMAN:I prefer it for two successive parliaments rather than two
successive sessions.
Mr. ERNST:The fight over the Parliament Act really centered around Iriish
Home Rule. The Bonar Law proposition a t that time was that if it passed the
House of Commons and was twice rejected by the House of Lords then it was
to be appealed to the country and if the country endorsed the stand of the
government i t automatically became law in the House of Cominons whether the
House of Lords agreed or not.
Mr. COWAN:Did I understand you to say you fayoured the system where
the people of the provinces have an actual vote?
,
The WITNESS:NO, just the legislatures. If there were no views from the
legislatures within one yearThe CHAIRMAN:
Of course, it was suggested, in case this method should fail,
they might take a referendum of the whde people,
Mr. COWAN:That would be for the whole of Canada.
The CHAIRMAN:It occurs to me that the way it now stands is that if the
Imperial parliament on an application for an amendment exercised its own
discretion as to what support they shall require from Canada to warrant them
making the change, and if their discretion is wisely exercised, the question arises
in my mind whether we should tie the expression of that support up t o a rigid
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method or whether we should allow the Imperial parliamen6 to exercise a dbcretion as to the amount of support they will require in a particular case. If it
is a minor amendment, perhaps the support of the House of Comgone aIone
would be sufficient; if i t is a major amendment they might, in their discretiop,
require something further; if it is an amendment that touches upon the particular rights of minorities I have no doubt the Imperial parliament would refuse
the amendment without the consent of the minorities. The question to my
mind is whether it ie desirable for us, by a rigid system, to limit the discretioli
of the Imperial parliament.
The WITNESS: On this point of taking the Imperial parliament as a referei
I might quote a statement by Mr. Brooke Claxton in the Manitoba Free Press
under date July 30, 1929. H e wid:(Consider what would happen if the Canadian parliament forwarded
to Westminster tl request for an amendment which was opposed by one
or more of the provinces. A Bill would be drafted and introduced in the
British House of Commons. It would be referred to the committee and
there the representatives of the opposing provinces would appear and
argue their case. Witnesses would be called. The hearing might drag on
indefinitely. All kinds of political, racial, and religious feeling might be
stirred up. The work of the British House would be interrupted while it
was forced to adopt the position of an umpire between the conflicting
parties. We would see racing peers and Tyne-side dock-workers assisting
in deciding a question concerning a country they had never seen, and a
people that they neither knew nor wanted to know. Imagihe the play
of the press on this, and the return of the disappointed and dissatisfied
Canadian statesmen to a people who might find i t hard to understand
some of the reasons advanced for the decision arrived at. Such a performance would never be repeated. It might fin?& the Imperial connection.
Mr. GAGNON:Who said that?
The WITNESS: Mr. Brooke Claxton said that.. It is quoted in the Manitoba
Free Press under date of July 30, 1929.
The CHAIRMAN:
Nothing of that kind has ever occurred with respect to any
request we have referred to the Imperial parliament from 1&67 until now?
The WITNESS: KO.
The CHAIRMAN:
I imagine he has drawn on his imagination considerably.
The WITNESS:Most of the amendments we had did not touch the provinces
directly.
Hon. Mr. LAPOINTE:k-ou might add Mr. Claxton to your list; he is very
interested in these matters.
.
Mr. WOODSWORTH:
I know he is. I saw Brooke Claxton when he was here
a few weeks ago and he said he and Professor Scott would try to get together
on a memorandum. I would be delighted to have him here. He is a good man.
H e thinks along common lines with Professor Scott, does he not?
Mr. ERNST:
Mr. WOODSWORTH
: Yes.
Mr, GAGNON:One of them would be sufficient; if we had Mr. Claxton we
could dispense with Mr. Scott.
Mr. COWAN:A moment ago something was said about an appeal to the
Privy Council. Is there not a reference now pending to the Supreme Court of
Canada?
:
the Privy Council; considering the question from the
The W I T N ~ SBefore
point of view of the criminal code.
Mr. ERNST:That matter is before the Privy Council now.
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Mr. COWAN:It is before the Supreme Court.
' " ,',
Mr. ERNBT:
NO, the Privy Council.
17..
The WITNESS: The two main reasons that were given in the Nadan case
in 1926 why we did not have the right to abolish appeals to the Privy Council
were, first, that we could not give to our laws the benefit of extra-territoriality;
. second, that the Colonial Laws Validity Act still applied; and as there had
been two Imperial statutes, in 1833 and 1844, respecting the Privy Council,
allowing appeals from the decisions of our courts, therefore we could not legislate to abolish those appeals without enacting 1egislat.ion that would be repugnant to Imperia,l legislation.
The CHAIRMAN:
YOUrefer to appeals to the Privy Council?
The WITNESS: Yes. On the question of extra-territoriality the Privy
Council said: you have not got the right to pass laws having extra-territorial
effect, therefore, once an appeal is before the Privy Council you cannot do anything about it.
Hon. Mr. LAPOINTE:
It is outside of Canada.
!
- ,g The WITNESS:Even if you had the right to stop it from going to England,
once it is there you cannot affect it. The present appeal is based on the question of the prerogative.
The CHAIRMAN:
There might be some difference in an appeal to the Privy
Cooncil with regard to A, criminal case and a civil case.
Hon. Mr. RALSTON:I think not. The whole question is one of our right
to over-ride the prerogative of the Crom7n without the express consent of the
Crown.
Hon. Mr. LAPOINTE:The prerogative can be repealed by the Imperial
parliament; and if we now have the same right as the Imperial parliament has
with regard to matters which are Canadian a-e have the right to appeal the
prerogative.
.Hon. Mr. J~ALSTON: The question is whether His Excellency is the King.
Mr. ERNST:Yes.
Mr. GAGNON:Mey I ask you if you would favour a difficult machinery
bring about amendments or a loose one?
.
1'.
! '
The WITNESS:A loose one?
Mr. GAGNON
: Yes.
4.
- !
-.1,
The WITNESS:Not too loose.
Hon. Mr. RALSTON:
The first thing or the last thing we want to decide is
what consent is going to be neceseary in order to pass an Act which will permit
an amendment. How are you going to get started? Parliament raised that
question. Are we going to recognize it as a fact in fact whether it is so in l a r
or not for the purpose of starting machinery and drafting an Act which will
I
provide the machinery for an amendment? Are we going to pass a new Statute
r
of Westminster or another section repealing that section~whichsaves the right
amendment and putting in something with regard to machinery? How far
do we go with respect to consent of the provinces in the Statute of Westminster?
Hon. Mr. LAPOINTE:
There is nothing.
Hon. Mr. RALSTON:In passing the Statute of Westminster was it assented
to by the Dominion-provincial conference?
Hon. Mr. LAPOINTE:I n the draft ol the Statute of Westnlinster the
.
Colonial Laws Validity Act was repealed as far as Dominion legislation was
cerned, meaning that any law passed by the Dominion parliament would
have its full effect even if it is repugnant to an Imperial statute; but that did
not apply to provincial legislatures in their own spheres, and there was that
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conference for the purpose of. ascertaining whether the. provinces would have
the same autonomy in legislation and that their legislation would be sovereign
even if repugnant to any Imperlal legislation.
Hon. Mr. RALSTON:There was consent at least by conference of the provinces to the Statute of Westminster.
The CHAIRMAN:
With the reservation with regard to amendments insissea
upon by some of the provinces.
Mr. COWAN:Was not that the time that Mr. Taschereau and Mr. Ferguson
objected?
Hon. Mr. LAPOINTE:
That was after.
Mr. GAGNON:
The first time was at the 1930 Imperial Conference, and
in 1931, I am informed, when the Statute of Westminster was passed in the
House of Commons and the Senate there was a special inter-provincial conference convened a t Ottawa for the purpose of ratifying that statute.
Hon. Mr. RALSTON:And they said they reserved their sovereign right to
pass legislation affecting them and repugnant to the Colonial Laws Validity Act.
The CHAIRMAN:
I think that is right. That is what Mr. Taschereau and
Mr. Ferguson objected to. Would Tuesday be satisfactory for another meeting?
Hon. Mr. LAPOINTE:Have you decided whether provincial representatives
are to appear?
The CHAIRMAN:
It was left to me in the early stages ob this meeting to draft
a 'telegram to the provincial governments asking them to express their views
on the subject matter of the resolution. The telegram will be submitted to
Mr. Woodsworth and Mr. Gagnon for their approval.
Hon. Mr. LAPOINTE:Yes. That is all right. That was one ob the great
difficulties when I was discussing this matter with Mr. Wodsworth in the
House. He said that the B.N.A. Act is not only our constitution; it is the constitution of the provinces. If there is any change made to i t a new formhaving an Act of our own here, and no longer having any Imperial statutewell, there must be something to give some constitution to the provinces outside of a purely Dominion act. That is where the difficulty will come to a large
extent.
Mr. WOODSWORTH:
Would not that be about the only procedure we could
take now t o get their representations?
Hon. Mr. LAPOINTE:
Yes.
Mr. COWAN:I think the provinces are just as sovereign in their right
to ask for an amendment to this constitution as we are.
Hon. Mr. LAPOINTE:Yes.
The CHAIRMAN:One of the things I had in my mind, if Mr. Ollivier
could get it for us, was that while he had discussed machinery t o enable the
Dominion to get an amendment to the constitution we had not discussed any
machinery to enable a province to get an amendment, .even though the British
North America Act was the constitution of the provinces as well as the
Dominion. Of course, I realize that within their own jurisdiction the provinces have power to amend, but have no power to expand their jurisdiction.
Mr. COWAN:It is their constitution as much as ours.
Mr. WOODSWORTH:
I would suggest that copies of this evidence so far
taken might be sent to the provinces at the same time so that they would have
our ideas before them.
Mr. GAGNON:
I think the provinces have received our reports.
Mr. WOODSWORTH:
Probably.
The CHAIRMAN:
We will try to meet again next Tuesday.
The committee adjourned to the call of the Chair.
a
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BRITISH NORTH AMERICA ACT

OTTAWA,March 26, 1935.
The Special Committee appointed to enquire into the best method by which
the British North America Act may be amended, 'met this day, a t 10.30 a.m.,
Mr. F.W. Turnbull, chairman, presiding.
The CHAIRMAN:
Gentlemen, I see a quorum. We have Professor Kennedy
present this morning! He is to speak to us with respect to the subject matter.
of the reference.
Professor Kennedy, will you just tell us fiomething about who you are, and
what your qualifications are.
Professor of Law, University of Toronto; caIIed.
Dr. W. P. M. KENNEDY,

I am a professor holding the chair of Law a t the University of Toronto.
I n the eiidence that I want to submit to the committee, Mr. Chairman, I
want to keep away as far as I can from what has been submitted to you before;
and the way I approach the problem ie this-The CHAIRMAN:
Does that mean, that with respect to what you keep away
from it meets your approval?
The WITNESS:I am going to keep away from it as w h as possible. I
do not want to cover ground that has already been covered.
Hon. Mr. MACKENZIE:
YOUare going to break new ground then.
The WITNESS:I will not guarantee that.
I approach this problem as a practical problem, and I think we have got
to get away from the idea that the B.N.A. Act is " contract" or " treaty." I
do not want to go into t.hat, but it is true neither in history nor in *law. The
B.N.A. Act is a statute, and has always been interpreted as a statute. It is
perfectly true that if you read cases on the B. N.A. Act-we hear very frequently of the Quebec resolutions and such like-but
the courts have interpreted the B.N.A. Act uniformly as a statute. There is one case where as you
know, the judicial committee did refer very strongly to the Quebec resolution
and to outside matters; but Lord Sankey apologized for the reference, and he
was careful to make it clear that he was interpreting a statute. I n all the
cases which I have read the statutory idea has governed.

-

I

By Hon. Mr. Lapointe:
Q. What case are you quoting?-A. The " Persons Case," Edwards et a1 vAttorney General for Canada.
Now, with regard to what the Deputy Minister of Justice said; there ares
two cases to which I would like to draw the attention of .the committee-in
order to get them fuller into the record. He quotes from the Aviation Case,
but I should like to emphasize an important statement in the Aviation Case.
The Privv Council in the Aviation Case, speaking through Saakey, L, C. J.,
stated as "follows:The real object of the Act was to give the central government t h e
high functions and almost. eovereign power8 by which uniformity of
legislation might be secured on all questions which were of common
concern to all the provinces.
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That is a most interesting statement. I think the committee will be interested to know that these words of Lord Sankey's are taken almost verbatim
from Lord Carnarvon's speech introducing the B.N.A. Act.
Hon. Mr. MACKENZIE:
Lard Carnarvon distiitly said that in hie speech.
The WITNESS:Yes. Th
the attention of the committee.
B.N.A. Act has been the clause
Now, the committee will remem
be?-that
in the argument m t
i t is beyond controversy now
regulation of trade and c o m e
that i~ to say, a, power to assi
And he repeated that in stro
where he said it is a power th
conferred independently in t
statement in the Proprietary
2 D.L.R. at page 11. Lord Atkin went out of his way, deliberately out of his
way-this is the most important thing that has appeared in the Privy Council
I thinlr in the last 15 years-he deliberately went out of his way to correct a
generally accepted inlpression. He said it is not correct to consider the power
over the regulation of trade and commerce as a mere ancillary power. H e
said it is an independant power and it must be construed as an independent
power; it is just like the Dominion control over taxation, it is just like the
Dominion -control over criminal law. It ie an independent powei-. Whatever
content and meanling the courts may give to i t is another propoqition-but it is
a power that is not to be c~tlledin aid merely as an ancillary power. Now, those
are the tpro cases that I want to get on the record.
- The third Dint. l am not concerned to discuss at the present time the
method by which the B.N.A. Act can now be changed. I subscri'be to what
Dr. Skelton says in his evidence at page 38; but I would like to say this-I do
not think there is the slightest necessity in law for the parliament of Canada
$0 eon~ultthe provinces, in the prcrcem. It may be very good politics, but
politics is no%the law.
~ r COWAN:
:
Parliament could not do anything with the powers which come
under section 92.
The WITNESS:I think the parliament of Canada can present any addres~
to the parliameht of the United Kingdom.
gon. Mr. LAPOINTE:
YOUwould not advise this parliament to do so.
,
The WITNESS:I do not think it wouId be a very wise thing.
It would be a matter for the Imperial Parliament to say
The CHAIRMAN:
whether they would accept it or not.
The WITNESS:I think they would accept it. I do noibelieve the parliament
~f ithe United Kingdom would refuse to pass an act implementing any address
from any Dominiop parliament.
:
what protection would any of the provinces have,
Mr. B o v a ~ s s ~Then,
what protest could they make?
.The W~'~NESS:
YOUmean, how would the provinces prote$t-there.might
not be need for that,
. .Mr. B O U R A ~ ~ AThat
:
m
British subjects can have acc
..
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The WITNESS: Ob, yes, I know. I believe howevef, hat ;the: pariian~ent
the United Kingdom would act as I have indicated; however;th& ,t;B 0dy.a'
l
matter of opinion.
, ' 'The C I ~ A T ~ M A NThe
:
provinces hold their sovweign rights direct fidm the
l..'
Imperial Parliament; why shouldn't they be able to go there? ,
MT. COWAN:The provinces would find some way of having representation,
Your argument is, Professor Kemedy, they would not be listened to. ,
The ~VITNESS:
I think they would be very ccrurteou~rlylistened d'
'.
.
Mr. COWAN:
But without effect being given to their representations. .'M;. ' -,
' The WITNESS:I do hoO thin'k they wouJd be given effect to. I have known
the law officers of the *crown for many years, eqecially .sJnce the Statute of
Westminster. I do not tbibk any law affice~d the crown, would recompend
his government to refuse legislation, it would puh the Parliament of the United
Kingdom in, a very awkward position if it refused an Act implementing ad
Addres from a Dominion parliamenk.
Hon. Mr. LAPOINTE:D O you think, Professor Kennedy, that when confederation took place that those who represented the provinces at that time,
.or the provinces themselvee ever contemplated that at any time the Act might
be .changed or amended witfiout their having anything to do with it, or without
regard to whether they were Peing hurt or not.
The WITNESS:I do not think they thought of the (matter at all. I do not
think the method of changing the constitution or anyihing of that kind ever
occurred to them, their great object was to get union.
Hon. Mr. LAPOINTE:Pomibly; but, Professor, do you think they should
have or would receive m y consideration in such circumstances?
The WITNESS:'That is a theoretical question; I c m o t answer-it, I do not .
know.
(Mr. COWAN:
They could not have contemplated the Statute of Westminster.
. Hon. Mr. LAPOINTE:
Quite so.
Mr.' GAGNON:YOU are con,cemd only with quesltions of Iaw, not with
questions of policy, Professor Kennedy?
The WITNESS:That is it.
Mr. COWAN:Your idea is that the Imperid Parliament would not act as
an arbitrator between the provinces and the Dominion?
The WITNESS:Th-at is what I think; that is only my opinion.
YOUhave made that clear.
Mr. COWAN:
The WITNESS:I don't think I need pursue ;that any furthcx
Mr. BOURASSA:
IBnot the logical condusion of your argument that ~ ' h n d i
is mt a confederacy? that the provincial governmeats have no real autoeomy?
because, after all, the power of amending th& constitution is a. sovereign power
par excellence.
Thk WITNESS:Yes.
L
Mr. B O U R A ~IfA :under an address from the f d e r d parliament any power
how possessed and exercised by tihe provinces can be wiped out by the final
dacieim of the Imperial Parliament, which we have prmrved-because, we
have, preserved i$ although the Imperial authorities did not 4are labout it
parti~cula.rly-isf any of t h m provincial rights can be wiped out, then it, mean&
that aventually-following to a logical conclwian the argument you .presentiP
means that provirlcial g@vermmentsand lsgislatarres have po real autonomy:
Theirs is a subject position with regard t o the Canadian parliament. (It is m
gore ;the mere exercise d residual powers a t Ottawa; by rmidud pdWW8 it was
fl~t~ontempl~ated,
as you know-and Sir John A. Macldonald made this po~nt
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clear in hie comment upon the Quebec resollutions-that the Federal authority
would exercise thow power8 which heretofore have been acknowledged as being
in the mle possession of the provinces, in,cluding their exclukve right to amend
their conetltution under section 92. Now all that may be wiped out by a
single address from the federal parliament. That would be the logical end of
your argument; I do not see *asyou do but 1mean, $hat is the logical conclusion
of your argument. Isnlt that ,E? .i
I' ' ,
,ttS''
'
The WITNESS: Quite m. . Jnr+.. *+-.;,a~%;raf
Mr. BOURASSA:
I want to make that a!
The WITNESS:I do not deny it. I am only expressting an opinion. ' .
"Mr. BOURASSA:Quite so, I wanted to get i t clear. <@~i~~;7.;
The WITNESS:I want to leave this phase d my argument and come down
to certain suggestions, if I may. I am going to presume that changes are
necessary for the moment; but I want to keep, if I can, as strictly as possible
t o the reference d the c~rn~mittee.Now, the first point I want to make ia this:
We must keep strictly to the idea that we are a federation, that is fundamental;
and keeping that idea in mind I think we are going to get somewhere, if we.
get away from the idea of provincial " rights " and federal "rights "; provincial
" righb" and federal "rights " may become national wrongs. I think if we
can only approach this subject from the point of'view of what is in the best
interests of Canada and its provinces, we slhall touch the real issue behind a1.l
law-what changes will work for the social benefit of Canada? Now, i t is
comparatively easy t o change the law. We know that the statute books of
the world are just cluttered up with acts of parliament which are futile, but it
ie no easy thing to change the laws in a real beneficial way. I think there has
happened in New York State something whicih is of extreme value. I .refw ;to
Legislative Dacument number 60, (1935). The legisllature of New York have
now appainted a standing cornmittsee.t o report annually to the legislature on
the actual workings of the law. And it is from that point that I want to begin.
I do not think, ~honestly,we are going to get anywhere in relation to the Briti~h
North America Act by sentiment.
,,. ,, ,,,.,,,,
. I.
Hon. Mr. LAPOINTE:
By what?
, #
11
The WITNESS:By sentiment. The truth is, $he situation is full of sentiment.
I think a method of approach which can be very uwful would be to have .a
Royal Commission to dudy the workings of the Act, an independent commissi6nJ
a s far as possible. The members of the committee will. know, of course, that
there was a Commission appoinited t o study the Australian constitution; and it
was a failure because it was an entirely political commission and each political
party'had reprewntation on it and they got nowhwe. But I believe that commision formed of judges and men of independence, men commanding public
respect to go around the country and take evidence as 60 how the B.N.A. Act is
actually working would get somewhere; beaause, the problem of the Briti~hNortih
America Act is an economic problem, it is a social problem and i t is a financial
problem and it is emphatically nemsary that we should find out haw i t aJl works.
You say casually and it is easy to say, " Oh, this power ought t o belong t o the
Dominion, that power ought to belong to the Dominion." The quedion is who
is going t o administer it,, who is going to carry the finmcing? How are thingi
fa-day? These are all these problems and they are very grave problems. I am
very nervous of anything that is theoretical. I think that we want to get our
feet down to earth and see $he thing examined scientifically, and a body of
evidence put in. 'Reference to a Royal Commission might be made as to the
workings of the British North America Act and matters incidental thereto. I
would like GC, see that, but my idea may not be a pmdbility.
L
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By Mr. Bourassa:
Q. .Will you allow me to ask a question here? Have you ever considered the

:

institution in Canada of a body similar on broad lines-and I insist on the words
broad lines ',-to the Conseil dlEtat which was instituted by Napoleon, as
you know, and which, after all, was perhaps the only body of the Napoleonic
foundations which stood the test of t.ime, and rendered the most services. It
acted as a buffer between the autocrats *andthe subservient representative bodies,
and between the people and the government. You know what services it rendered
in the making of the civil code, and the initiation of so many projects of laws,
and the interpretation of laws already in exi~tence. It is still rendering great
service in France. It is a modest and therefore an efficient body. Have you
ever thought of something similar to that for Canada?-A. No, I have not.
Q. Which would irrclude, and under the conditions of our country, I suggest
should include represtentatives from the provinces?
You do not mean this to be a permanent body?
Hon. Mr. LAPOINTD:
Mr. BOURASSA:
Yes, a permanent, consultative body.
Mr. GAGNON:A sort of a new economic council?
Mr. BOUWSA:NO, not quite.
Hon. Mr. LAPOINTE:A constitutional brain trust.
Mr. B o m a s s ~ :It would be a body to which suggestions might be made,
either by the provinces or by outside people. It would digest all those suggestions and make reports, leaving to the various legislative bodies $he full
responsibility.
Mr. COWAN: Your idea is that that body would continue to function even
after it made its report?
Mr. BOURASSA:
Yes, a permanent body, but not too num6?ous, consisting
of representatives of the various provinces. For example, suppose each province
were represented by one member. That would be amply sufficient. It cogld be
changed once in a while. I simply suggest the idea. I remember suggesting
it. to Sir Lomer Gouin in Quebec, for the province, Of course, he opposed it,
He was bound to oppose it because I proposed it. But he was struck with the
ides, and I do not think I go beyond the mark when I state that after I had
gone from Quebec he had thought of adopting it as his own. Pardon me for thq"
interruption.
The WITNESS: Not a t all. Suppose now that we assume that it is necessary
to have constituent powers in Canada: powers to change the constitution. I
~pproachthat problem from two anglm. First of all I want to break the North
America Act up, You must look a t it from thnee very distinct angles. The
first thing is this: There are certain sections of the British North America Act
which I emphatically consider fundamental. They are the very basis of the
federation; and no peraon except a pure doctrinaire would suggest that any one
of certain sections should be changed without the unequivocal and categorical
mpport of all the provinces. I refer to such sectionsl as aspects of the civil law
in Quebec, the position of the Frenclh language, the provincial control over education, the power of a province to ohange its constitution, the provincid contrbl
over the solemni5ation of marriage. I would like ta eee put in there another
clause-I am not mumeraking them all-but I would very much like to see a
clause protecting the judges.

I
(.

.

By Mr. Gagnon:

Q. The judges?-A. That the tenure on which the judges hold office should
never be changed without the consent of all the provinces. I feel very stronglt
on that., There ie a tendency, as you know, in North America toward$ th8
['
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f respect for: the law. ' think i t would
h the jildges &old oEce weTe chapged
the whole of the provinbed..

By ikr. Bourassa:

'

-Q.You mean including exclusively federal jurisdiction like. the supreme

:C'ourt?-A. ,No, I mean what is provided in the British Notth America. Act,
judges of the superior and higher courts.
I

.

t subjeot, as it btands to-dayllthe

udgesl-A. Yes.
.,
he province?-A. Yes.
..
e provinces might say, " well, the
well have as many jddges as we can
have we not too many judges?-A. I
an. That is another problem, .as to
tver of creating judicial offices. I am
the judges. There are two di~tinct

LAPOINTE:
In

my experience is that'there has to be an
viriOe that increases the number, of its judges and
e after all, if we do not vote the money i t is use-

. .
' By the Chairman:
- . Q. 'What &out the Senate?-A. I am coming to that. These are what f
call the fundamentals. Then, I think I might submit to the cdmmitteGand I
think i t is beyond controversy-that there are certain sections of the -British
'N'orth America Act which the, parliament of Canada might change without Any
cansultation with the provinces; that is to say, the quorum of the Senate, tnd
powers to bring the matter of the reservation and disallowance of kills into bhe
with modern developmdnt. There are sections like those, It is obvious that
there are some sections which it would be absurd to submit to any detailed a;nd
vomplicated machinery.
4 1.I a (F.
,,< ,4fdc,
By Mr.Bourassa:
Q. What would you say of the representation of the Senate, of the four
$ections?-A. Wdl, I do not think that I would like to enumerate them. I am
only giving you a basis of discussion. I think the least you say about enunier~
ated*.thingsbefore you start t o enumerate, the better. 1
i
Q. The only thing is, the question was alive this ye~r?-A. Yes.
. Q. And i t still.remains?-A. Ye$.
- . Q. It was considered that the Senate, something like the American Senete,
khould be'repnesentabive of the various groups and not of the people a t large.
f i e r e were 'bwehty-four. from Quebec,, twenty-four .from Ontaris, twenty-four
horn: the Maritimes, and the western representation was increased from si% to
twenty-four?-A, Yes, in 1916. Now, we come to the ieal crux. I van$ t o
state a commonplace to the committee-of all the more value because i t is a
commonplace-and that is that there is no method that I have ever oome across,
ur..%h&tthe mind1of' man has ever conceived, of changing s federal ccrr/stikution
@?h-~ijl~eatisfy-eoerybody.It i~ Fop,elese-t o think of it, l?rofessar Skelton
b6fi splained,to you the constitutions of the United Statee and of- Aystralis,
and I do not want to go into all this, but I want to make two or three remarks.
'

l

BRITISH NORTH AMERTCA A C ! ~

71

It seeins ptrange that 5n all these generations there have been only twenty-one
amendments to the American const;itution. It is in form the most rigid con-

stitution in the world. But the committee will remember, of course, that it has
been amended countless times by judicial interpretatiw since the days of
Marshall C. J., when he, in McGzclEoch v. Maqzjlund, laid' down his doctrine of
implied poprers. The judicial power has become the coristituent power in the
United States. Then in addition, the Constitution of the United States is not
a statute. The Supreme Court is able, as has been $aid, to see the constitution
from without, and to bring to it an idealized picture of the life of the Ufiihed
States. Our judges on &heother hand are always face t v face with the issue that
the B.N.A, Act is a statute; and in the late nineteenth century, .statutory interpretation has become somewhat ridiculous. Professor Skelton has told you
something akout Ausftralia, and I have a greet deal of belief in the ,Australian
method of changing that constitution; but i t has failed. I do not' think the
failure of the Australian'method is due to the method itself. It is due to ,two
.things. First of all, from the earliest constitutional caset which\ was called the
Pederated Railway case (lW, 4 C.L.R.), it was laid down by Griffith, C. J.,
that the Australian constitution was n ~ merely
t
a statute, but a solemn contract
and must be interpreted as such; and for twenty-two, years they pursued this
method of interpretation and there grew np &n extreme'mentality about state
rights. On top of that there is labour politics. The Labour party, as you know,
is.very strung in Australia, and they are not interested in having amendments
to the constitution. They appear to desire that the amending power should not
work, because their whole policy is towards unitary government. I think that
the committee ought to know that Australia's method might .work very well
aphrt-from these'aonditibns, which do not exist in Canada.
- E w e is my problerh. I have got to give reasbnable weight to the provinces
and I have got to give reasonable weight to the federation. N o e i n giving reasonbble weight to the provinces, the provinces should not control the federation; and
in giving reasonable weight to the federation, the federation should not control the
prbvinces. The real problem is not the revision of ltlgislative powers, it is the
'integration of Canadian interests. That is what i$ it, and that is the way I
approach it. There is no golution that will satisfy every province, any more
than there is any law which satisfies every citizen, but we are trying to run
'ththls modern country with a constitution-for which I have the most profound
respeot; I think it is a most magnificent creation for the time when it was
done-but it was created for a small agricultural community. We have got
.to .ask ourselves, " I s the dead hand of the past to be constantly laid with
numbing effect,on the body politic?" That is really what it amounts to.
I think I shall put my proposals to you shortly in a concrete form. First
of all, I would like a royal commission. The second part of my proposals I
submit with the greatest diffidence, Mr. Chairman, and I certainly submit it
in nQ dogmatic spirit. I am fully conscious of the limitations of the proposals,
and I certainly submit them apart from all party politics. I am not a provincial rights man. I am not a federal rights man. I try to look a t this thing
jud?ciously, and I think that>my seoond line of proposals will appear to the
committee best in !he form of a draft act, very roughly done, which I ,drew
up last night. Thls would be an act saying that the parliament of Canada
bas passed an address, and h'as requested unde? .Sectiidn 4.of the Statute of
We~tliainsterthat effect be given to it; and then be.it enacted by the King,
€he House of Cohmons and Lords assembled that on and after the passing of
this' act the pa~fiamentof Canada shall have power to change the following
seotions of the British North America Act--then enumerate the sections on
which there niight be agreement and which do not involve any con~roverskl
instt'er; That would be section one.
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2. Nothing in this act shall confer or be deemed to confer powers on the
Parliament of Canada to change the following sections of the Brltlsh North
Americq Act except after agreement with and on request from. the provinces
of Canada; and such changes, if and when made, shall not be in any respect
altered by the Parliament of Canada except by similar agreement.
I would then enumerate certain sections such as I have suggested, s s the
Quebec Civil Code, education, marriage and so on and bring them in thls new
British North America Act. The Parliament of Canada could change them
only by unanimity.
The third clause to my proposed bill would deal with changes in the
British North America Act other than those referred to in sections 1 and 2
and these should be made in either of the following ways:
1. A proposed change must be approved by a majority of each house of
the Parliament of Canada.
You are there representing the national idea. It is approved by the House
of Commons which is the national house, and then approved by the Senate,
which, perhaps not entirely logically, but for purposes of our constitution,
is the provincial house. When it is so approvedMr. WOODSWORTH:
Simple majority.
The WITNESS:Yes, I think so, because-well, I won't pursue that. When
it has passed the two houses I would then submit it to the legislatures of the
provinces and two-thirds of the legi~laturesapproving is all I would ask.

B y Mr. Bowassa:
Q. For, those sections not included in 1 and 21-A. 1 and 2. I think that
if you get a resolution passed by both houses of parliamentand if you have
two- third^ of the provinces agreeing, I think it will pretty well represent Canadian opinion. Bd I would go on and say that the approval of a province
shall be taken for granted if it takes no action within two years.
Q. Two years?-A. Two 'years. Now gentlemen, ,you will notice I do not
refer to a referendum; I will tell you why. I do not believe it is possible to drive
in double harness referendum and cabinet government. I believe $areferendum
is something that politicians have invented for '(passing the buck." I .throw
the responsibility where it belongs, on the legislature. A referendum hae an extraordinarily bad effect, Take a proposition 1,ik.ethis: "do you believe in the @tt.
Lswrenoe waterways?" or something like Zlhat; You ask the peopJe t o vote "yea"
or 'no." It is like asking them if they believe in eternity. You cannot isolate
important questions and answer them with "yes" or "no". The ramifications of
a question are too profound, and I should like to have the problem argued out in
each provincial house. I am very strongly opposed-I cannot say it too
emphatically-to referenda.
Q. Have you studied the Swiss system?-A. Yes, I h ve.
- Q. Do you not like that?--A. No, and I do not t h i n l t h e Bwiss people d6
themselves.
Q. I suppose you are not ready to say so but I think the Swiss people have
'more sense then we have?-A. I think comparing great peoples is very ibvidious.
The CHAIRMAN:
It is a much smaller and more compaot country.
The WITNEBS:But J: would have an alternative way. .In changes under seption 3 all the provinces might agree. Then why go to the trouble of having an
'address subrriitted to the legislature of each house and so on? 'You see whaVI
mean? Then .I.would go on t o say that $he par1iamen.t of Canada shall have
power to, change section 3 and the method of bmendment in 3 A if the. change
Ed method is oarried out by the method referred, t o in section 3
I now ,su6.*
mit my bill with a clause in it which has m0r.e emphasis than anything thaD,jI
'
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have very humbly suggwted, I would like to see that olause put in O
a new bill.

in $he following form. It would be section 4. Before speaking of it it is obvious,
%r. Chairman and gentlemen, that there are certain things-I do not know
whether I should refer to them or not-but the position pf the Crown would
have to be preserved in both federation and the provinces, and I think the
basis of union might be preserved. I cannot form my mind on that. I have
not worked out the idea; but I contemplate with great dread anything that could
break u p Canada, I do not know how you are going to preserve what I have
called the federal basis. Are you going to allow the parliament of Canada either
with consultation with the provinces or without consultation or m any way, to
break up the federation, give them legal power? That is the question.

By Mr. Bourajsa:
Q.You are not decided as to whether it is essential?-A. No-the question
is, if you are giving power to change the British North America Act in the form
I have given, then you are giving powers to break up the federation, and I
am not quite sure if there should not be a covering clause as there is in the
Australian Act.
Q. To put a hypothetical case, suppose the four western provinces decided
that they would be better off outside the confederation and form a confederation
of their own, and the eastern provincm equally agreed-divoroe by common
consent- -A. A decree of nullity?
Q. I would not go $he alengtrh of saying that we ~houldput a permanent
obstacle-of course there is no such thing as a permanent obstacle-or go so far
as to say we should oppose for all time to come the stated view and decision of a
group of provinces that are united by nature to form a confederacy of their own.
I think it would be against the principle of confederation.-A. y e s ; except I do
not contemplate a si.tuation where provinces would come along with their ha2 in
their hand and say to Ottawa, if you do not help us out "we won't play in your
yard any longer." In the Australian Act there is a covering clause whiclh protects
the confederation and Australia cannot touch it. That particular clause cannot
be amended by the Australian people.
Q. That is why the people of Western Australia have gone to London?A. That is why the people of Western Australia have gone to London. I think
it is a question which should form the basis of discussion. I think it should be
decided.
B y Hon. Mr. Veniot:
Q. Under the present Act has not a province the right to secede?-A. No,
sir, without the permission of the parliament of the United Kingdom.
Q. With the permission of the United Kingdom?-A. Yes.
Q. It has not to have the permission of this central .power?-A. No, sir.
I think if the United Kingdom wanted to change the British North America ,Act
to allow the provinces to go out they could do it.
Mr. COWAN:HOW far has the movement for secession gone in British
ColQmbia?
Hon. Mr. MACKENZIE:
Pretty far.
The WITNESS:And now to return to clause 4. The clause I should like to
put into my bill is, I am sure, very contr~versjal,but it is a clause I would
support very strongly. I ~houldlike to put m $h18 clause:On and after the passing of this Act the Supreme Court of Canada
shall constitute the find authority and subject to no appeal to the judicial
committee in interpreting any question whatsoever under the British
North America Act and its amendments.
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I want to get on.record .tliisi a greht many people go about this'country ~ l k i h g

about the right to go t d the foot of the Throne. The Privy Council has ndthing
on earth to do with the foot of the Throne, the right to go to the foot of ethe
Vhrone is the right of petition that is peserved by the bi.11 of rights, "Goin$
to $he foot of $he Throne v by way of appeals t o the Pfivy Counpil is nonsense.
I n addition we hear Privy Council appeals upheld as being a link. of .empire.
That also is nonsense. You do not hold the empire together by mstitutlons,
Institutions having nothirig whatever to do with holding the empire together. If
we in Canada are not capable of interpreting our own constitution we s h u l d
not have a legislature at all. If we are given the power to make laws, we surely
should have the power to interpret them, and I say that with the greatest regpect.
I have read, I think, every judgment that has ever been delivered by the high
court of Australia, and the strength of insight, the judicial capacity, the quality
of their jurisprudence is magnificent,.because from the day they started out they
felt they, had to build their own house.
~ r .BOURASSA:
'
Hear, h e a ~ .
The WITNESS:If my clause were enacted it would have from my point of
view, two or,three effects. First of all it would have a great effect in the legal
profession.
The CHAIRMAN:
Are you not getting outside the scope of our reference?'.
The WITNESS:I think we are.
It is not dangerous,
Hon. Mr. MACKENZIE:
I
Hon. Mr. LAPOINTE:
It is very interesting.
The CHAIRMAN:
In another forum.
The WITNESS:I submit to the Chair. That is all I have to say. - I thank
you for your patience. .
- The CHAIRMAN:Are there any questions any of you gentlemen would like
to ask within the scope of the reference?
The WITNESS:I hope J, have not been too long.
,. ,
. ,..." i . wi::?,v
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,.$!,l
r ?;id l l , > q $ ~ J ~ f i p
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By Mr. Cowan:
Q. You refer to a memorandum connected with New York State.' Do
you want it put in the record?-A. No. It is an account of the revision committee of New York State. They have a permanent reviaion committee, which
was suggested by Mr. Justice Cordoza before he went to +he Supreme Court.
Q. It would not help us on this?
The CHAIRMAN:
We have something of the same nature in our own bar
association.
Hon. Mr. VENIOT:I am sorry I was not here at the beginning. I understood
the witness made a reference to the status of Canada a! a federation or oonfederation. I am not going into the legal interpretation of it, becapse I do not
know anything abouk it, but I wish to touch on it historically. Is lt not a fact
that a t the London Conference the word confederation " was the basis of:alS.
, . .
the resolutions?
The WITNESS:I beg your pardon.
Hon. M;. VENIOT:The word " federation " was'the basis of.&; resollltioe
of the Quebec Conference. Then another conference.took place U ~ o n ~ o n ~ , ~ !
I.think it was changed by resolution of the conference t6 " confederation,
the .llth December, 1866, proposed by Mr. Henry of Nova Scatia, and seconded
by Dr. Tupper. representing the Nova Scotian government, and adopted by the
conference on the 11th December, 1866. The basis of the British North America
Act was the London Conference, not the Quebec Conference.
:,l
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: Westrqinster Palace Conference. I, t
Hon. Mr. VENIOT:Yes. TVc call it the Lnndon Conference. I am trying
to: dorrect some historical statements, whicli I think should be corrected. It has
been stated that-Dr. Ollivier stated here-I was not at the last meeting but I
read his r e p o r t t h e y could not be party to an agreement 'because the different
provinces represented were not authorized to enter into an agreeqent, that they
were merely repre~ntativeswithout authority to enter into an agreement.
Now, that is not in accordance with history. At the Lopdon Conference a
r'esolution of the provinces of New Brunswick and Nova Scotia, passed unanimously by the governimnts of those provinces and sanctioned by the Governor
General of the two colonies, authorized them to act on behalf of those provinces
to enter into an agreement. Those resolutions were presented to the London
Conference. They wpre accepted at the time by the representatives of the
Imperial government acting on behalf of the Imperial government. Now, if that
is the case, from the historical standpoint, at leas+, Canada continued in
confederation. I do not know what the legal effect would be of the difference
between federation and confederation in interpreting international law-but I
wish to have the historical end of it properly placed before this committee and
not have this committee under the impression that the province of Nova Scotia
and the province of New Brunswick had no legal authority as representatives
of their proyinces to enter into an agreement on behalf of those provinces. That
statement is no<tcorrect.. I know the facts; I know the hi~kbryof it; and you
will find in Sir Joseph Pope's unpublished proceeding8 of the London Conference
-I just looked them up last evening by way of verification-you will find what
J thought was the case, and i t is there. I have here the resolutions; it ie not
necessary to put them on record; but I merely want to state that so as! to have
the historical facts correct. Now, that statement has been made here, and I
claim it is not a proper statement..
After all, Mr. Chairman, we can hardly go into that.
Mr. WOODSWORTH:
Hon. Mr. VENIOT:I think I have a perfect right to make my statement.
If anything i~ stated here which we conslider contrary to the historical facts, it
should be corrected. I am leaving out the legnl end of it altogether.
The WITNESS:I am afraid I am not able to deal with the history of it: I
do not know it.
Hon. Mr. VENIOT:I know it.
The WITNESS:But I do not, sir.
,
Hon. Mr. LAPOINTE:Mr. Chairman, a o r t you tninx we might allow
Professor Kennedy to finish what he had to say about the Privy Council?
Although it may not be directly within-the terms of the reference, yeit if we are
studyhg methods of changing the British North America Act, if we get for
Canada the right to amend our constitution, that constitution will have to be
interpreted by some murt, and he was proceeding to argue that the court ought
to be the Supreme Court of Canada. I think he might be permitted to go on.
.
he CHAIRMAN:I would say, . Mr. Lapointe, that if I have to make a'
ruling on thie q~lestion,we are bound on a question of order to stay within .the
scope of ~ u rreference, no matter how interesting some subjects outside of that
scope might be. With regard to amending the constitution to strike out appeals
to the Privy Council, i t seems to me that there might be one amendment that
might be made, but, when you ,decide!to amend there are hundrkde of others:
and if you started to discuss thern I do not know where we woulg finish.. I am
Afraid my ruling would have to be that the matter is outsi'de the'scops of our
reference.: ?3owever, I am in the hands of the committee.
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Mr. ERNBT:AS a matter of grace and as a matter of wademic interest I
would like to know what Professor Kennedy was saying on the matter. Could
we not hear what he has to say. I know Mr. Lapointe is inhrested and so
am I.
Mr. COWAN:I think we might hear him.
The W I T N ~ SI: do not think I havi much more to say, but I am in the
hands of the chair.
And I am in the hands of the committee.
The CHAIRMAN:
Mr. ERNST: I realize, Mr. Chairman, that your ruling is correct, but my
request is made as! a matter of grace.
The CHAIRMAN:
I would suggest that if you want to hear the Professor on
this subject the discussion be informal. I really think tha.t it should not appear
on the record. For the moment we are out of committee and will listen to
Professor Kennedy.
Discussion followed.
Witnes~retired.
called.
Professor F. R. SCOTT,
By the Chairman:
Q. Professor Scott, will you t d l the committee who you are and then proceed
with your statement?-A. Mr. Chairman, I am professor of civil law in the law
faculty of McGill University and I have been lecturing on! constitutional law
for some few years. I understand, Mr. Chairman, that the terms of the reference
in this committee exclude any discussion of what ~pecificchange8 ought to be
made and also discussion of whether or not such changes would be advisable,
Q. That is correct; we are considering only the method of making changes,
in-case changeKeare considered advisable a t some time?-A. I have had the
advantage of reading Dr. Skelton's evidence and the very thorough survey which
he made of the previou~amendments to the British North America Act which
make it unnecessary for me to deal any further with that aspect of the question.
I would like to emphasize more than he did! however, that on a t least three of
the occasions in the past when the British North America Act has been before us,
issues very definitely concerning the provinces have been raised and yet there
has been no provincial consultation. I refer to the amendment of 1871 authorizi<ngparliament to admit new provinces, that of 1886 providing for representation of the territories and that of 1915[altming the structure of the Senate. I
think one need only ask oneself how such proposed amendments would be viewed
to-day by the advocates of provincial rights to realize how recent is the growth
of the feeling thah amendments to the Briti~hNorth America Act require the
assent of some Canadians oukide of the Dominion parliament. In that connection I should like to quote some remarks made by Colonel A. T. Galt, one of
the fathers of confederation, during the debates in the, Canadian parliament
which preceded t h e ' p m a g e of the British North America Act of 1871. The
quotation is commented upon my Mr. Dafoe, editor of the Manitoba Free Press,
in an article which he wrote in the Queen's Quarterly in 1930. It will be
remembered that that amendment of 1871 was p e d a t the mere request of tbs
Canadian government, and that following that the resolution was introduced into
the House that in future no amendment should be changed except by resolutioq
of parliament. And Mr. Galt said:He thought the greatest care should be exercised in dealing with the;
British North America Act. Under the old province of Ganada the Act:
of Union had never been changed except on an addressl of the legislature,
and it waa most important that some rule should be followed in dealing
with the British North America Act.
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He would not be prepared to allow the government to exercise the
power which ~houldalone be exercised by parliament; and he hoped the
government would see the propriety of p r o ~ e d i n gby way of address. The
matter was one of great importance for the only mcurity the provinces
had was that their constitutional rights could not 'be changed by any
government that might be in power, but by parliament only. He thought
the government before taking the vote should consider whether it would
not be better to decide that for all time to come no change should be
made in the British North America Act except in the usual approved
method of address to the Queen.
There, Mr. Chairman, was a t least one of the fathers of confederation who
was convinced that Cgnada had a very flexible constitution,
But, carrying out ithat thought a little further, and analysing more closely
the idea of provincial rights, I do not think that anyone who studies the history
of the development of the law and conventions of our constitution can come to
any other conclusion than this: That the conception of confederation with which
the fathers of confederation started and which was written into the B.N.A. Act
when it was passed in 1867 was one which cannot be harmonised with the
theory of "provincial rights " a s it is a t present put forward by its proponents.
Sir John Macdonald expressly pointed out in the debates on the &uebec
resolution before the parliament of Canada that the Canadian constitution
was designed to avoid the difficulties which the Americans had met on account
of their doctrine of " state rights l'. Again I would like permission to quote
an extract from Sir John's speech. He said:Ever since the (American) union was formed the difficulty of what
is called " state rights" has existed, and this has had much t o do in
bringing up the present unhappy war, in the United S t ~ t e s . They commenced, in fact, at the wrong end. They declared by tleir constitution
that each state was a sovereignty in itself, and that'all the power8 incident
to a sovereignty belonged to each state, except those powers which, by
the constitution, were conferred upon the general government and congress.
Here we have adopted a different system. We have strengthened the
general government. We have given the general legislature all the great
subjects of legislation. We have conferred on them, not only specifically
and in detail all the powers which are incident to sovereignty, but we
have expres~lydeclared that all subjects of general interest not distinctly
and exclusively conferred upon the local governments and local legislatures, shall be conferred upon the general government and legislature.
We have thus avoided that great source of weakness which has been
the cause of disruption in the United States.
Hon. Mr. VENIOT:What was the date of that?
The WITNESS: That is taken from the speech of Sir John A. Macdonald.
That would be, August of 1865.
Hon. Mr. MACEENZIE:
The WITNESS:I would suggest that the present doctrine of provincial rights
with its tendency to emphasize the diversity rather than the unity of Canada,
the provincialism rather than the nationalism of Canadians, has brought into
our politics a new element which the framers of our constitution did their best
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provinces. The second of the Quebec resolution makes that perfectly. clear as
the basis for the division of powers; that is why under ous constltutlon there
are the residuary clauses. It is not true to say that the Dominion has the
residue of power; the Dominion has the residue of power over matters of
national importance, but a t the same time the provinces have 'the residue of
power over maters of purely local importance, even though not mentioned in
section 92.
Now, I should like to ana!yse what I think is the cause of the provincial
rights theory as we now have lt. The new attitude is the product, I think, of
several causes. It is in part the political expression of the fact that a series of
privy council judgments from about the end of the 19th century down I think
to the time of the death of Lord Haldane, have enlarged provincial powers and
restricted Dominion powers to a very considerable extent. I think these
victories encouraged the provinces to ask for more and greater rights. And
then, of course, there is also the idea that the protection of minorities seen%
necessarily to involve the defence of the doctrine of provincial rights. But .a.
more important cause of the growth of provincialism is economic. Within the
past decade or so I think there has been a movement in Canada towards the
idea that there must be greater state regulation of industry. That movement,
of course, has accelerated within the past five years. Now, on the whole, I
think it fair to say that the larger business interests oppose the idea of regula-.
tion. Hence the large economic interests in Canada are instinctively on the
eide of provincial rights, since regulation of business by provinces would
necessarily be less effective and less extensive than regulation by the Dominion!
We may note that Canada's two most highly industriali~edprovinces; namely,
Quebec and Ontwio, have been the strongest upholders of the doctrine of
provincial rights in recent years. The fact that an essentially English speaking
province like Ontario has backed the provincial rights theory shows that t h e ~ e
is much more in it than can be explained in terms of race, and I suggest that
considerable bifpport for it comes from economic groups that are thinking of
their personal freedom from state interference rather than of any constitutional
right. Possibly the attitude of the Montreal Gazette, a strong advocate of
provincial rights, represents something of that point of view.
Now, here I think i t is important to stress that "provincial rights" and
"minority rights" are by no means the same thing. Some confusion is caused,
certainly in the public mind, by failure to distinguish between these two terms.
By provincial rights is meant the right of the provinces generally to the fullest
possible degree of control over every matter within the province; i t is the maximum of provincial sovereignty. Part of that doctrine of provincial righb is that
the British North America Act is a compact which requires unanimous consent
of the provinces for a change. Now, by minority rights is meant those special
guarantees given by the constitution to the racial and religious minorities in
certain matters.. I would point out to the committee that a diminution of
provincial rights is by no means necessarily a diminutidn of minority rights. If
the Dominion, for the sake of argument, should provide a maximum working
week for the coyntry, this would be a limitation upon the power of .bhe provinces
and hence of provincial rights, but i t would not in any way interfere with' or
injure the rights of minorities as such. I consider that the defence and protectioh
9f minority rights is fundamental to the whole scheme of confederation; .but I.
would suggest that the provincial rights do not deserve as great a degree: OF
condderation; the safeguarding of p~ovincialrights I do not consider so much
a duty as a matter of expediency to be determined in the terms of national needd.
Perhaps an exampie of the .difference between provincial 'rights and minori't~
rights is to be found in the history of the school question in Canada. The ~ i g h t
of the province to decide what langoage shall be used in its, schools came mt SQ
lopg ago in Ontario into conflict with the right claimed by the French-Canadiah
minority to carry' on instruction in their own language. A provincial right was
invoked against a minority right.
i
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. That situation brings out another aspect of the minority right' question
which I think is relevant to a discussion of any proposal to change the British
North America Act. We have to distinguish between legal minority rights, those
expres~lymentioned in the constitution (such as the rightzof language in section
138) and the " moral " or " natural " minority rights -if I may invent a .term
which are those rights which the minority feels it may justly claim, but which.
are not safeguarded by the constitution.
Now, it is obvious, I think, that the natural minority rights are very muoh
wider in Canada than are legal minority rights, and will grow and increase w i t '
the increase ,in the population and the geographical extent and situation of the
minority. I n the province' of Quabec, for instance, it is always understood that
the English speaking minority will have a certain representation on the Bench;
IW provision of that 701% is t o be found in the law. The claim of the FrenchCanadians to the use of their language in the schools in Ontario is a moral
claim only, as the Privy Council decided in that school question case.
YOUcould go further, on practically every Bench in Canada
Mr. ERNST:
there is a certain religious proportion shown in appointments.
The WITNESS:It is a convention.
It has become a convention of the constitution, you might say.
Mr. ERNST:
. Hon. Mr. LAPOINTD:
Except that there must always be two civil law judges
in the Supreme Court.
Mr. ERNST: I was not thinking of that particularly; I mean more the
situation in the provinces generally; the right of representation by minorities is
generally recognized, and I think will continue to be recognized fairly in
proportion to the religious population of the province.
: is a matter of mutual agreement d o p your way, is it
Hon. Mr. V ~ I O TIt
not?
Mr. ERNST: All I can say is, it is a matter which is accepted by both
political parties, and I think it will be followed up; I think it is wsentisl if you
are going to have harmony.
The WITNESS: Mr. Chairman, I make these various distinctions in order
to shown, not only that less consideration need be shown for provincial than
minority rights, but also that insofar as the natural minority rights are concerned
I do not think they are necessarily more likely to be preserved through the
extension of provinpial powers than they are by the extension of Dominion
powers: Where s minority is confined to one province, minority and provincial
rights are CO-extensive,but where the minority is to be found in several
provinces, a strong central government may provide better protection for it than
a number of strong provincial governments. In other words, it is possible that
the sterngthenilng of the federal powers will give the minority more actud
influence throughout Canada than it can possess under the theory of provincial
rights.
There is another matter that was touched upon by Dr. Skelton, namely the
method of revision t o be found in other federal constitutions. I have only one
comment to make, that I would entirely agree with him, and I note that Dr.
Kennedy is also agreed with him, that there is little to be said in favour of a
referendum as a necessary part of the machinery of amendment. Perhaps I
need do no more than state my complete accord with both Dr. Kennedy and
Dr. Skelton on that point.
Now, Mr. Chairman, I would like to come t o the central question that is
before us. What is the best method by which our constitution in future may
b'e amended?
Before dealing with the details of that I would like to say two things.
The first is that flexibility is s particularly desirable element in s constitution.
To my mind only exceptional circumstances could justify the introduction of
rroas-r
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&+ties.
A flexible constitution means ease of adaptation to changing circumBtances; it means that reforms may come when needed, and that people will
not be frustrated in social aspirations because of purely legal difficu,lties. We
all know hpw frequently the constitutiontd argument has been used in Canada
to excuse Inaction when action was calqled for. If our constitution is t o be
' l similar in principle t o that of the Ulnited Kingdom ', as the preamble to the
British North America Act declares, then the flexibility should be characteristic
of it. Sir John Macdonald put the idea clearly when he said, a t the Quebec
conference, "we should keep before us the principles of the British constitution.
It (that is, our constitution), should be a mere skeleton and frame-work that
would not bind us down. We have now all .the elasticity which has kept Englamd together." And, carrying out his idea, perhaps I might point out that
that was true in the act of union of .the two Canadas. Changes in that constit u t i o ~would naturally come by the same means, an address of the parliament
of Canada; and that when the Fathers of Confederation met they were accustomed to the idea that the constitution could be changed and that it required
no more than the presentation of an address to t'he Imperial parliament. I n
fact, on one occasion they changed their legislative council by their own act,
without even an Imperial act. So that the Fathers of Confederation havijng
had that experience in Canada were accustomed t o that method of change;
and I would suggest that one of the reasons why there was no necessity to
make provision for the amendment of the British North America Act is the
existence of this principle by which the previous constitutions could be changed
and had h e n changed, and the understanding that it would continue.
But, 'Mr. Chairman, there is a stronger argument for flexibility in the constitution, I think than that even of mere convenience. I think that flexibility
creates a desirable social attitude towards the constitution. The elastic constitution implies a trust and confidence in the people towards their institutions
and towards oZe another. A people like the British people, the French people
or the South African people, who are not afraid of themselves or their future,
and who rely upon their ow~nmutual .respect and understanding rather than os
law for the protection of their rights, do much by that symbol of trust to create
the very spirit of tolerance and goodwi.11 whioh makes legal protection superfluous.
We in Canada to-day rely bn that spirit in great part. I have shown how
the'aatural minority rights themselves are protected by that spirit. In Quebec,.
for instance, the right of minorities like Protestants or Jews to practise their
religion freely is declared in the Freedom of Worship Act, chapter 198 of the
Revised Statutes of Quebec. I have no doubt that that Act could be repealed
by a mere majority vote in the Quebec Legislature; it is not protected by the
British North America Act. Yet no one fears that this right will ever be with*
drawn, and the idea of religious tolerance is inherent in the traditions of the
1
province.
South Africa is a particularly interesting example ,to us, I think, because
that dominion has a racial problem and a minority problem comparable or
analagous to that in Canada; and yet, after beginning with an Imperial statute,
in 1909 as the basis of $ h e i ~ccmstitutioa, wlhich contained special guarantee8
for minorities, special entrenched clauses, tihey have now re-enacted that statute
as treir own constitutional act, as a &atute of their own parliament, and have
thus destroyed the legal basis of the safeguards for minorities which were found
in the earlier Act. The South Africans now admit that the adoption by them,
by kheir own parliament, of their own constitution, puts it into $he category of
an ordinary Act of Parliament in so far t h d in future i t could be changed legally,
by the !procedure of an*ordinary act. But they have stated in the debates and
discussions of that change that, srhere minorities are protected, they will continue
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to reBpect tha,t protection, relying in future. hat on legal protection, but simply

on one anobher. I feel $hat if we can agree a t this juncture, t o ohoorre flexibility,
reaeonable flexibility, rather than rigidity, we shall, besides greatly simplifying
"the whole proces8 of government, be stimulating still further the development in
Canada of that spirit of trust and tolerance without which kven 1ega.I safeguard8
me of little value.
The second general observation I would make is that I do not see that
there is much point now in arguing whether or not the British North America
Act is a compact. It seems rto me that the terms of $he reference to this
committee are to devise thc best method of revision; and even if the conclu~~ion
W& arrived a t that the British North America Act was a, trmty-which
I do
not think can be shqwn-it would still leave unanswered the question as. to
,whether or not it was desirable to adopt ,that point of view. In considering the
process of amendmend, it seems to me that what we must do now is t o &art
considering what is the best method by which amendments may be obtained in
the future.
From this point of departure, I would urge that a new section be added t o
the British North America Act, providing for amendments, and that in future
we do not use the method of addressl to the British Parliament. I notice that)
Dr. Skelton has urged that idea, and I need do no more than express my approval
of it. The next point, d cwrse, is-and again I must agree with the previous
witnesses here-that. there must be a distinction made between minority rights
and the other sections of the constitution. I quite recognize that, in dealing with
the suggestion of the method of amendment of the ordinary sections of the
constitution, I shall be going beyond anything that hae been put before this
committee yet, in the degree of flexibility which I sh'all suggest. I would
seriously urge that on all matters that d6 not touch minority rights, the best
method would be to have amendments made as they have been made in -the
past; that is, by an absolute majority vote in the Dominion parliament alone.
kll our provinces are represented in the Dominion parliament. The cabinet,
by the convention of the constitution, is necessarily constituted on federal line^,
and I think i t is perfectly seasonable t o agsume that no amendment could be
adopted which was opposed by any considerable section of the country. For
example, no proposal could be adopted which Quebec and Ontario opposed, since
th& representatives: alone control a majority m the House of Commons; and it
is perhaps not irrelevant t o note that the Roman Cathol'- population is now 41
per cent of the total population; and the Dominion par nent, to my mind, is
in the nature of an annual' & Mr. Hookett:
Q. The Catholic population is 41 per cent of the population of the Dominiog,
you mean?-A. Yes, of the Dominion. That is, according to the 1931 census.
The Dominion parliament may be legitimately considered in the nature of an
annual interprovincial conference. That method is, to my mind,, in keeping with
historical precedent,. It is conveniently flexible,)we will admit, and is quite in
harmony, I think, with the principles of confederation in this way, that any
changes made th.e~emay be assumed to be of national importance and therefore
come within that division as between matters of national and matters of local
importance which the Fathers of Confederation themselves stmted from. What
I feel is this, that the concutit~utionchanges anyway; even if you have a rigid
constitution, i t changes. If you have a rigid constitution the changwathencome
through the judiciary, as in the United States. If you have a more flexible
com3itution, the changes will come by something nearer t o a legislative process.
I do not think it is possible .to make an asbolutely rigid constitution no matter
how carefully you tie it down with legal ~afeguards. Changed conditions of a
6702&7&
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process of amendmedt, it seems t o me %hat what we must do now is t o ~6tLrt
considering what is the best method by which amendments may be obtained in
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the British North America Act, providing for amendments, and that in future
we do not use the method of address'to the British Parliament. I notice that,
Dr. Skelton has urged that idea, and I need do no more than express my approval
of it. The next point, of course, is-and again I must agree with the previous
witnesses here+-that there must be a distinction made between minority rights
and the other sections of the constitution. I quite reaogniee that, in dealing with
the suggwtion of the method of aanend~mentof the ordinary sections of the
constitution, I shall be going beyond anything that has been put before this
committee yet, in the degree of flexibility which I shall suggest. I would
seriously urge that on all matters that do not touch minority rights, the best
method would be to have amendments made as they have'lfeen made in- the
past; that is, by an absolute majority vote in the Dominion parliament alone.
A 1 our provinces are represented in the Dominion parliament. The cabinet,
by the convent.ion of the constitution, is necessarily constitutad on federal lines,
and I think i t is perfectly reasonable to assume that no amendment could be
adopted which was opposed by any considerable section of the country. For
example, no proposal could be adopted which Quebec and Ontario opposed, since
their representatives: alone control a majority in the House of Commons; and it
is perhaps not irrelevant t a not,e that the Roman Catholic population is now 41
per cent of the total population; and the Dominion parliament, to my mind, is
in the nature of an annualI
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Q. The Catholic population iis 41 per cent of the population of the Dominiog,
you mean?-A. Yes, of the Dominion. That is, according to the 1931 cmsus.
The Dominion parliament may be legitimately considered in the nature of an
annual interprovincial conference. That method is, to my mind, in keeping with
historic81 precedent. It is conveniently flexible,,we will admit, and is quite in
harmony, I think, with the principles of confederation in this way, that any
changes made there may be msumed to be of national importance and therefore
come within that division as between matters of national and matters of local
importance which the Fathers of Confederation themselves stmted from. What
I feel is this, that the conshitution changes anyway; even if you have a rigid
con~titution,i t changes. If you have a rigid. constitution the changesathen come
through the judiciary, as in the United Statm. If you have a more flexible
cons~itution,the changes will come by something nearer t o a legislative procws.
I do not think it is possible .to make an asbolutely rigid constitution no matter
how carefully you tie it down with legal safeguards. Changed conditions of a
' B~ Mr. Haokett:
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hbuqtry willtohang? its constitution. If you have;'&flexible constitution chmge
,will come natufally and eadly by process of Iegis1,ation. If .you h a m a rigid '
sm~tibution,it will come rbthm spasmodically and uncertainly through the
process of judicial inteirpretation, which I think an inferior way of chmging our
constitution.
I would be prepared to go further and suggest that changes in the Canadian
horisltitutim might wellsbe adopted in joint sei&on of the Senate and the House
of Commona. I notice that Doctor Slcelton mentioned, this as a possibility
when there b a deadlock between the two. To me it s e m s highly desirable.
It is a, method known to the French and South African constitutions. I think
t~heCanadian constitution is weak a t the moment in having no mean8 whereby
a deadlock between the two houses1 can be overcome with certainty; the provision in; Section 26 of the Briltish Nor+h Ameriaa Act, as amended in 1915,
providing for the creation of eight new senators in an emergency, not being any
certain guarantee that you could overcome the deadlock. B seems to me that,
imtead of complicating the machinery by having a double process ~ u c has a
vote in both housw and then, In the event of a deadlock, calling a'joint session,
it wou1d.b~dmpler to have the matter s e t t l d once and for all in a single vote.
Perhaps.1 might point out that in the French constitution there is fir& of all a
vote in the two houses, the two ch&mbers, as to whether or not oome change is
necessary. If both ohambers .adopt that, agree trhat some & a g e or revisioa is
necessary, then they meet in joint session, a t which the 300 ~enators.may, of
course, be compietely outvoted by the 600 deputies.
Then as regarh minonity rights, I would entirely agree thah any ahange
in minority rights should require .unanimity of the provinces and the Dominion
parliament. In seeking the opinion of the provinces, I agree with Doctor Skelton
t'hfat i l ~ majority vote in the provincial legislatures ,appears t o be the soluition
best adapted to Canadian needs. Penhaps I migh4 suggest that, as long a s the
Quebec legi'datuw. consi~tsof two houses, a joint sesslion there might ~ E Ian
appropriab way of securing a vote on the ,amendment. Thha.tis possibly not a
matter for me to urge.
To Bum up, I would put forward for this committeeJs serious consideration
the following suggestionsl a8 to the best method of revision:1. The placing of the power of amendanent in Canada.
2. Ordinary amandrnents to be by majority vote of the Dominion parliament assembled in joint session,
' 3. Amendments affecting binority rights to requiie, in addition to Dominion
approval, the assent of all the provincial legislatures.
4. Any province not dimenting within one year .to be presumed to have
- .
given its awent.
I would also suggest adding the following clauw to the new Act:,
/
SECTION148
1. Any provisions of this Act except those enumerated 'm subsection 2 hersunder may be amended by s majority vote of i~hemembers of bath
houses of the Dominion Parliament assembled in joint session.
2.The following provisions of this Act, namely,
Section 51,
. .
Section 51a,
h t i o n 9, sa 1,
Secbion 432, sq. 12,
. ,
Bectilon 92, ss. ~13,except those porticme thereof assigned to . the
Dominion Parliament by section 91 ta8 froin time to time amended
,by'the method of wbsection 1 above.
.
Section 03.
!
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Section' 133, ,J1 ; - , .
ill
and this section, may be amended by a majority vote of. the members
of both houses of the Dominion Parliament assembled in joint session,
with the subsequent ament of all the provinces.
" " 3. A province ~ h ~ abe
l l deemed to ihave a~sentedto an amendment dnless,
,. .I
within
one
year
from the vote in the joint session of the Domini&$
".l '
Parliament, it has notified the Secretary of State for Canada. that S
majority of the members of its legislature have voted against such
assent being given; provided that so long as the Legislature qf Quebec?
shall consist of two houses the ma'jority vote shall be taken a t a joint
session of the Legislative Assembly and the Legislative Council.
-1&tice that Dr. Kehnedy suggested that same idea, but with a twoye&
interval. I do not seelany point in keeping the country in suspense for that
length of time. I n the Australian constitution, six monlths is the interval within.
which the pr~posedamendment must be submitted to the electorate.
G ,
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By Mr.Cowan:
Q. It would depend somewhat on the date of the summoning of the Iegislative assembly?-A. Yes; but I think, for instance, if the amendment were
Bdopted by the Dominion parliament towards the end of its session, a year would
certqinly cover the next session of the provincial legislature. I do not see any
reason why i t should be longer. If the provinces wish to dissent, they have full
~ppbrtunity~of
doing so a t their next provincial session.
i x Mr. COWAN:There might just be a period when it would be impossible.
The CHAIRMAN:
Say a t the next succeeding session of the provincial legislature.
!? ,)q.;,
~~::3-~j;.~.&.$,&?2
j&@;@,jd$:j!&+lT
.dfl
..
,l...I 'l! The WITHES~:Yes. .~;,-- -. -:---.,. ' a -#L. &yiTt;
~n~$~,&,-k~y
..,>?
..
., I,.';,
The ciAIRMAN:
It is a matter of detail. . zf$>@i &+Jpjfn;7r .i(9;'
. l a
The WITNESS: It would be very unfortunate if a province wanting an
amendment felt that another province were merely obstructing by delay. ,I think
that is a thing which i t is desirable to avoid.
I
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By'the Chairman:

' Q. Does that seation provide that the amendment would not be subject to

amendment by the Canadian parliament?-A. Yes. That would be one of the
entrenched clauses. There is just one question that remains to be considered.
On this I would like to speak rather emphatically. That que~tionis, what are
minority rights? Now, I do not intend to say anything about the more obvious
examples, on which I think everyone will agree. For instance, I think sections
51 and 51a of the British North America Act, providing for representation from
provinces, section 93 on education, section 133 on the use of the two languages,
and section 92 subsection 12 on the solemnization of matrimony, are examples
on which neariy everyone will agree. The only difficult matter is the matter.
of property and civil rights, as I see it. That has been claimed, and has been
suggested, as a minority right. I n so far as that claim is based on the idea that
the province of Quebec is entitled to retain its civil code and its basic French
law, I think that claim is one which all Canadians must admit. As one whose
'profession it is to touch the civil law, I would certainly be the first to maintain
the superiority of that system over the-dare I call it, the more "barbarous"
cyste em of the common law. There is no question on that idea, that Quebecr
should maintain its fundamental law,
Hon. Mr. MACKENZIE:
It is the s a g e the Scotch law. It is all right.
,.m-r,,
.
Mr. COWAN:.It has advantages.
_- '
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Hon. Mr. LAPOINTE:Prof. S ~ o t was
t
born in Quebec.
The
CHAIRMAN
:
Which
makes
the
word
barbarous " unnecessary.
,
Hon. Mr. MACKENZIE:
It was the common law he was talking about.
The WITNESS: The security of the civil law has been guaranteed ever
,
since the Quebec Act, if not earlier, and it may be considered as the fundamental
idea on which confederation is based. At the same time, Mr. Chairman, the
term "property and civil rights" has always been subject to qualification.
Under the British North America Act not all matters of property and civil
rights belong to the provmces. The wording of the Quebec and London Resolutions-is clear on that point; they assigned to the provinces control over " property
and civil rights, excepting those portions thereof assigned to the general
parliament."
"

1
r

By the Chairman:
Q. But the argument is whether or not what was said or what was
resolved by the provinces has anything to do with what is now the law with
regard to property and civil rights, or even with the interpretation of it?-A. I
think i t does, Mr. Chairman, because it is quite clear that a t the conference
they started with the idea that there was a subtraction which was necessary
from ;the generality of this term, in order to tallow the Dominion to exercise its
various powers; otherwise, since almost everything that you can think of affects
property and civil rights in some degree, no Dominion legislation would be
possible a t all. When the British North America Act was framed, the phrase
used in Section 92, sub-section 13, was "property and civil rights in the
province." This is not quite so definite as in the resolution, but the same
purpose was obtained in the British North America Act by the concluding
paragraph of Section 91, which in effect declares that no matter .falling within
the specifiedfDominion powers shall be deemed to fall within any provincial
]power. Thus it is that in legislating on bankruptcy or banking, the Dominion
is empowered to interfere to the necessary degree with property and civil rights,
and may even make laws conflicting with portions of the Civil Code of Quebec.
By Hon. Mr. Lapointe:
Q. It has been, as a matter of fact, doing that many times-A. Not only
doing that, but the changes made in the Quebec Code have been maintained
in numerous Privy Council decisions. That is absolutely necessary in the
constitution, because if we are to assign a specified power to the Dominion,
then in order t o cary out and enforce that power, i t must have what are called
ancillary powers necessary to allow it to give reasonable scope to the legislation
on the specified power.
Now if property and civil rights are simply listed as a minority right requiring unanimous consent of all p~ovincesfor any amend ent, i t will mean that we
shall have the most rigid constitution in the world.
e may say if we like that
we are only making it rigid for certain specific claus'es. But if one of those
clauses is property and civil right just in that form then the entire constitution
t o my mind will be rigid. For instance, suppose i t was decided to give the
Dominion control over insurance a t a given time. That would mean carving
a slice of section m, what is now considered property and civil rights and adding
it to section 91. It would mean altering property and civil rights so that one
province, say Prince Edward Island could hold up the amendment even though
the dominion and, eight provinces wanted it. I suggest Mr. Chairman, t h a t that
conclusion is ridiculous.
How are we to ,overcome $hat conflict? Before I make my suggestion, I
may say I am naturally speaking as an English Canadian, although I do
represent a prot,ected minority in the province of Quebec; that is, protected under
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the Britiish North America Act a s to education and as to language. I feel some
hesitation in putting forward the suggestion I am now going to put forward
becaum I know this question touches so much more closely the French Canadians.
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By Mr.E m t :

.F%
Q. May I ask one question? If power were granted to the Dominion
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parliament would you include specified matters such as insurance under section
,
911-A. Well, I would suggest putting i t in 91, making it exclusively a dominion . '-:,$$
power, or putting i t in 95 and making i t a concurrent domipion power. The '. V$'
dominion might then legislate whenever it wanted to. The use of the concurrent -.
power might be a very desirable method of giving the Dominion control of certain
matters, particularly social legisI&ion, where the Dominion might legislate up to ' - 1 h
a point and the proyincee still be free to fill up any areas of the subject not
'h
,covered by the Dominion act. If the Dominion passes an eight hour day, i t will
still leave the provinces free t o adopt a six hour day.
_.*
Mr. KENNEDY:May I ask a question? I know I am not permitted to ask
the witness a question, but may I ask you to ask a question, Mr. Chairman?
-The CHAIRMAN:
Yee.
, .C-. ,
...,M",.
Mr. KENNEDY:I want to know if the specified power were granted to the
Dominion by some procem of constitutional change, would i t not be wise to
include i t in section 91 because i t would be protected by the "notwithstanding"
cl?use.
The WITNBSS: I think if i t gets in section 91, most certainly i t gets the
protection of the "notwithstandingJ' clause. Mr. Chairman, I have pointed out
that while completely supporting the claim of the province of Quebec to its own
,
civil law, and *desiringto see i t maintained, I do not see how w4%can put property
and civil rights just in those words into an entrenched clause without in effect
, p .t . l ~ b ~ ~ :l J. L . r ,
making the entire constitution rigid. , r * i . . i
4%.
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B y Hon. Mr. Lapointe:
I
Q. Would you suggest a apecial clause in regard to $roperty a i d civil rights?
-A. Well Mr. Lapointe, I was going to suggest we should leave property and
civil rights *outof the specified minority righa& altogebher. That, I quite agree,
places property and civil rights in the position of what I have defined as a
"naturalJJ minority right. Clearly, i t would not then have legal protection;
but I cannot see how there would be any interest in any other part of Canada
attacking the Civil Code, a general basic law which is only applied in the
province of Quebec, and therefore I cannot see how there would be any danger
to -the retention of the civil law even though you did not include property and
civil rights ,in the protected section. As I see i t the type of amendments we are
going to have in Canada are ones which will simply add from time t o time to the
specific Dominion powers, an add'itional specific power. Now, that power when
added to the Dominion will carry with i t the further power of interfering with
propertyand civil rights to the extent of the other specific Dominion povers. If
we add a new power to section 91 to-day it would be as though the fathers of
confederation originally put i t in tihe section. It will permit the Dominion to
legislate on that, and enable them to interfere with property and civil rights to
give effect to legislation enacted. It would not generally confer property and
civil rights, but merely confer upon the Dominion power to render uniform
throughout the country legidation on some specified subject.
Mr. ERNST:AS for instance company law.
r
,. ;, ,
The WITNEW,: Company law, and insurance.
. Hon. Mr. LAPOINTE:And social legislation.
The WITNESS:Social legislation.
,r,,
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Mr. XRNST:I should think that company law should be uniform otherwise
you will have bidding amongst the provinces as you had in the pulp and paper
industries and many others.
Are you not afraid of new conflicts of jurisdiction once you
Mr. GAGNON:
transfer property and civil rights under section 911
The WITNESS:Of course I am not suggesting transferring the whole section.
I am mentioning matters like insurance c o m p a n i ~ hours
,
of labour, minimum
wages, etc.
Mr. ERNST:These must be uniform otherwise you are going to have competition ,between the provinces.
The WITNESS:Yes.
Mr. ERNST:Competition to get cornpanlies establishei ' L the province be.
cause of cheap labour and long hours?
The WITNESS:Yes.
- The CHAIRMAN:Your idea in having insurance transferred t o section 91
is that it would interfere with property and civil rights just as banking does?
The WITNEBS:Yes; it would give the power of interferenm to the same
extent and no further than is now possible by any specific Dominion power. I
would point out again that I am talking only of property and civil rights; the
other minority rights could not be touched.
The CHAIRMAN:Alhhough the provinces are sovereign within the ambit
of their own legislature jurisdiction and derive that sovereignty from the Imperial
act, you would still favour allowing the Dominion power, without reference to
the Imperial parliament, to substract from this authority and add to the
Dominion.
The WITNESS:I quite agree that the degree of flexibility which I am urging
will-be a novel thing in relation to a federal constitution; but I do not see why
we should attempt to say now, other federations are like this, therefore we must
be like them.
The CHAIRMAN:Equally the dominion can subtract from itsl own power
and add to the provinces.
The WITNESS:Equally. But this is too improbable to fear.
Mr. ERNST:YOUthink the imperial safeguard would be enough to guard
against abuse of flexibility?
The WITNESS:I do not see any likelihood of an abuse of flexibility. The
other minority rights will be amply protected. We can trust to our common
sense.
The CHAIRMAN:Don't you ithink if power were given to the Dominion
of Canada to amend the constitution of its own volition it would leave the
Dominion government open to more provincial raids p a n there are even
now? That is, the fact we have to go to the imperial parliament t o get an
amendment with respect to subsidies would act to some eAtent as a safeguard
against provincial raide on the dominion treasury.
The WITNISS: I don't think so, because the history of the subsidy 'section
shows the raids have continued whether you have an amendment or not.
Mr. ERNST:We have got around that by having grants voted instead* of
subsidies.
The CHAIRMAN:It is a question of how successful they might be h the
future.
The WITNESS:May I point out, Mr. Chairman, that although provinces
under my scheme would have the right to hand over more of their jurisdiction,
I do not anticipate a ruah on their part to do this.
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Hon. Mr. V~NIOT:Would you. suggest the Dominion s h ~ u l dhawe power
to transfer its right8 to the provinces without the conmnt of the,provimes?
The W I T N ~ S :I have not put any qualification on lhe D ~ m h i o n ' sc a p ~ i t y ,
but there is no reason why this decentralization should evar.occurr.
Hon. Mr. VENIOT:Would you suggest the Domillion could transfer mrtais
of its authority or rights to certain provinces without the approval of the provinces?
The CHAIRMAN:
That is the logical conclusion from what he said.
The WITNESS: Yes, that is the degree .of flexibility I mggest, and the
reverse would be true.
Hon. Mr. VENIOT:,Suppose the provinces would not act.
The WITNESS:Our,amendmenta in the past have not been bi-laterall.
The CHAIRMAN:
Is there anything further?
Hon. Mr. LAPOINTE:
Let Prafesmr Scott conclud6 his remarke.
The WITNESS:That is all I have in my prepared statement, Mr. Chairman. I do not know if I might make one suggestion in regard to privy council
,* 1 * - * .'
appeals or not, seeing they have been mentioned.
Mr. LAPOINTE:
Let us have them.
The WITNESS: The only idea I shall put forward is thia, seeing privy
council judgments are already there in the law reports, and seeing that if
we abolish the appeals, the Canadian Supreme Court will feel bound by previous
judgments of the privy council. . If there is going to be a new trend toward
s more lenient interpretation of dominion powers I suggecut quite serious$
it is more likely to come from the privy council than the Canadiian supreme
oourt because the previous judgments are binding precedents.
,#!l,r*
I
The CHAIRMAN:
I think you are right.
Hon. Mr. MACKENZI~:
It seems to me there is a change in the attitude
of the privy council in that regard.
The WITNESS:There is every indication that there is a change. I think
Lord Haldane was the dominating influence in the privy council in regard t~
provincial rights.
Hon. Mr. LAPOINTE:
They may change again.
Lord Haldane held the view that confederation was a treaty
Mr. GAQNON:
and as somebody has aid in the other house, a sacred pact, but I think that
now the lords of the privy council have changed their view in regard to the
treaty or pact idea.
, . , .;i!.,;
The WITNESS:I think that is so,
Mr. COWAN:The trend of things is for the dominion parliament td h&;
isoreased jurisdiction on many of those srujbjects, social legidation and so on.
Do you anticipate the provinces will not object to that?
The WITNESS:I think many provinces will1 object.
Mr. COWAN:How would youl meat their objection having in mind the
privy council's decisions?
~ h WITNESS:
k
I am not sure I understand your question. Under my
scheme where the power to amend is in the Dominion alone in all matters outo consider
side the minority rights clauses, the party in power will have t
whether it will remain in power if it goes again& the opinions of the provinces.
The CHAIRMAN:Even if the power to amend is given to the Dominion
parliament, some of the provinces will state i t is no$ in the interest of the rest
of Canada.
: same objection will occur h*every country in the
Hon. Mr. L A P O I N ~The
world.
I

l
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The CBAIRMAN:
There is no reason why it should be so in this country.
Hon. Mr. MACKE~NZIE:
We might suffer in the west.
Mr. ERNST:The same objection would apply in rever=; if you cannot get
i t without the. consent of the provinces you will never get it through.
Yes; that is what the professor wants to overcome by
Hon. Mr: LAPOINTE:
his suggestion.
Mr. ERNST:I thinlk so, persunally.
Mr. GAGNON:
Don't you believe that if we had a clause whereby the Act
could not be amended umbm we had the unanimous consent of the provinces, no
amendment codd ever be brought fopward; there would always be one province
which would be a stumbling block?
It would be absurd on ordinary matters; there is no
Hon. Mr. LAPOINTE:
doubt about it.
Hon. Mr. MACKENZIE:
May I ask if we have had any word from the
provinces?
Not yet.
The CHAIRMAN:
Mr. COWAN:
I would like to reca1.l Profewor Kennedy.
Witness retired.

By Mr. Cowan:
Q. Profesmr Kennedy, you referred in your previous remarks to the creawhat would follow from that procedure?-A. Well,
tion of a royal com~mis~ion;
according to my idea I would like to get the matter away from the real4m of
theory. It seems to me the appr0ac.h t
o changin.g the British North America
h t is shot throulgh with doctrinaire conceptions, and I am a great believer in
exgmining how fbe law works and how the thing is working to-day. How is
the British North Amexica Act actualsly dealing with these probltems which have
arisen, such as the social services. Then, under this royal comrpission, we would
secure a body of material which would n o t 1 submit, with great rewect-come
through parliaments or assemblies; i t would be scientific and secured under
oath.
Q. What could that commission do that this committee could not do?-A. I
would have it an itinerant commission similar to the banking commieaion, which
would go through the country and hear evidence. I have done a great deal of
work for inherprovincial conferences--legal work-and I submit with great
diffidence that it seems to me that sort of procedure does not get us anywhere;
and I think a royal cornmisplion would bring the matter before the public, draw
it strongly to the people1@attention. This question of changing the constitution
is usually a theoretical one with the average man.
Hons.Mr. ~AcKnivzIB: Of c o r n , the west would mike another claim for
,
better terms immediately.
The WITNESS:Let them put it before the oornmisdon.
Hon. Mr. MACKENZIE:
I am all for it.
Hon. Mr. LAPOINTE:What would YOU say to the proposal of the Sate Sir
Clifford Sifton that a national convention should be called?
The WITNESS:A new Quebec conference?
Hon. Mr. LAPOINTE:
Yes, an enlarged one where there would be representatives of the Dominiod parliament, both houses, representatives of every legis.lature an even, I think, representatives from some bodies such aa the Trades
tind Labour Council.
r

Witnes retired.
We have not done anything yet. When will we meet again?
Mr. GAGNON:
The CHAIRMAN:
Next Tuesday would seem to be the most suitable day.
a

'

hi committee adjourned to meet Tuesday, April 2, 1935.
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The special Committee appointed to enquire into the beat method by which ,
the British North America Act may be amended, met
. -- this day, a t 11.05 a.m., .
Mr. Turnbull the ohairman, presiding. L. ,

..
f

.c

l(~$+,

t

1

,l"

'

,-~-rt'ar;

The CHAIRMAN:
'~entlemen,kindly aome to order. We have a quorum. I
understand Mr. Veniot has some correction8 to make in the report of his remarks
at
the last meeting.
Hon. Mr. VENI~YT:
Mr. Chairman, before proceeding with the hearing of
tpe witnes~I desire to call the attention of the committee to some of my statements as reported in No. 4 of the proceedings of this committee. The report of
my remarks really reverses the statements I made. For instance, on page 78
at the bottom of the.page I find the following:I-Ion. Mr. VENIOT:The word " confederation " was the basis of all
resolutions of the Quebec conference.
" codederation ". It makes
What I said was: The word " federation '-not
all the difference in the world. And then the report goes on:Then another conference took pIace in London and I think i t was c'hanged
by resolution of the conference to " federation "
.
It was changed to confederation." And righk after thaC0mmes the word
" confederation 'l; and it goes on:On the lflttr of December 1866, proposed by Mr. Henry of Nova Scotia,
and seconded by Dr, Tupper representing $he Nova Scotian government,
and adopted by the conference on the 11th of December, 196..,
r7
'
. itA
And then it goes on as fol.10~~:The basis of the British North America Act was the London Conference,
r 1
$Bk;**~.
.;;. .,,
. not the Quebec Conference. - . I
r~c4,~+w~.L,
.
Z, h , r ~ ' t i ~That is correct; but in the paragraph before that there is an error. I am made
to say th&t I wish to touch on i t historically, and my remarks continue:Is i t not a fact that a t the London Conference and the Quebec Conference
the word " confederation " wa8 the basis of all the resolutions?
The words: " and the Quebec Conference " should be left out.
-Tr
The CHAIRMAN:
Your corrections will be noted on the record.
Now, following the suggestion that a telegram should be sent to all the
attorney8 general of the provinces, the following telegram was sent to each of
'
the nine provinces:The select aommittee of the House of Commona on the British North
America Act desire to have the views of your government with respect to
metb& of seouring aunendslenta to said Act top The resolution neferred
to the committee follows quote Resolved that in the opinion of this
,,
House 8 speck1 committee &ould be set up to study and report on &he
' r
best method by which the British North America Act may be amended
F
,so that vhile safeguarding the existing rights of racial and religi?us
minorities and bgitimate provincial .claims to autonomy .the Domrnron
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government may be given adequate power to deal effectively with urgent
economic problems which !re essentially national in scope unquote While
the committee does not object to the personal attendance of a represent&tive of your governwent it was a&ought less costly to task for a written
submission stop Copies of proceedings have been sent you stop Please
intimate when we may expect your submission stop.
With +he exception of a telegram f ~ o mMr. Taschereau saying that a copy of
the proceedings had not yet reached him we have just the reply from Mr.
Pattullo, premier of British Columbia which reads as fellows:
Victoria BC Mar 28 1935 4 PM
A. A. FRASER,
Clerk of Committee on the B.N.A. Act Ottawa Ont.
Reference your wire twenty-seventh to Attorney General requesting
written submission from the government of this province to your committee. It is the opinion of the government that amendment of the
constitution is too important a matter t o be dealt with in manner
suggested. It is not thought that satisfactory conclusions can be reached
either federally or provincially until a conference of the provinces and
the Dominion is held when full discussion may be had and matters
properly debated. Other than stating that the right should be secured
to amend our constitution in Canada this province respectfully declines
to make submission to your committee neither will it feel bound by any
report which may be made by your committee.
(sgd) T. D. P A ~ L L O .
Mr. WOODSWORTH:
It is not very encouraging.
Mr. STEWART:
YOUare wasting your time.
- Mr. W O O D ~ O R T Rritish
H:
Columbia isHon. Mr. MACKENZIE:
British Columbia always takes the lead.
The CHAIRMAN:
ISthere any reply, or shall we let it rest where it is?
Hon.'Mr. MACKENZIE:
I think we should let it rest where it is.
Mr. COWAN:What is the reply from Premier Taschereau?
The CHAIRMAN:
The telegram states that our telegram has been received,
but that copies of the proceedings have not been received and they await their
arrival.
Now, we have Professor Rogers from Queens University with us this morn;
ing, and he will give us his views concerning the matter before us.

PROFESSOR
NORMAN
McL. Roa~mcalled.
The CHAIRMAN:
Would you mind telling the commjttee for the purpose of
the record who you are, and let us have the atatement tha;t you propose to give?
The WITNDSS:I am professor of political science a t Queens University. I have
prepared a statement w;hicih might serve a foundlation for questioning by members of the committee:. ,
The evidence already submitted t o this committee by other witnesses has
dealt with amendments tao the British North America Act which have been
effected since 1867 and with the procedure by which these amendments were
initiated and given final form as statutes of the Imperial parliament a t Westminster. This historical background of the problem of constitutional amendment
has also been covered in considerable detail by other witnesses. I assume bhait
you will not wish me t o retrace ground already covered. Perhaps it would suit
the convenience of the committee if I made some preliminary observations on
las

BRITISH NORTH AMERICA ACT

some of the evidence already given and then passed on to consider some specifio
proposals regarding the method to be used in the future amendment of the British
North America Act.
The attention of the committee has been directed to amendments to ;the
British North America Act which have been effected a t the instance of the
Dominion parliament. It may be of interest to observe that on one occasion an
attempt was made t o secure amendments to the British North America Act
without the concurrence of the Dominion parliament. This attempt developed
out of the first Inter-Provincial Conference, which was convened a t Quebec on
-October 20, 1887, and continued until the 28th day of the same month. The
conference was summoned by Hon.. Honore Mercier, Premier of the province
of Quebec, and was preaided over by Hon. Oliver Mowat, Premier ofetheprovince
of Ontario. It was attyded by the premiers and supportingminlsters of five
provinces, Ontario, Quebec, Nova Scotia, New Brunswick and Manitoba. Representatives of the Dominion government were also invited t o attend, but this
invitation was declined by Sir John Macdonald on behalf of the Dominion
government.
Hon. Mr. MACKENZIE:
Who called the conference? ' ' -The WITNESS:It was summoned by Mr. Mercier after consultation with Mr.
Mowat, afterwards Sir Oliver Mowat.
Mr. COWAN:It was in,itiated by the provinces, was it not?
,,
The CHAIRMAN:
The Dominion government was invited to attend.
The WITNESS:On October 28, this conference adopted unanimously eighteen
resolutions proposing amendments to tcheBritish North American Act. It was
agreed that these proposals should be considered by the governments of the
several provinces of the Dominion and, if approved, should be submitted to the
provincial legislatures. This approval was given in due course by the legislatures
of five provinces. Resolution 18 of the conference was in the following terms:That, in the opinion of the conference, the several provinces of the
Dominion, through their respective legislatures, should a t the earliest
practical moment take steps with a view of securing the enactment by
.-, the Imperial parliament of amendments t o the British North America
Act in accordance with the foregoing resolutions.
.

'

l

I

,

-,

It was also'resolved by the conference that its resolutions should be communicated formally to the Federal government in order to invite its co-operation
in securing the amendments with which the resolutions were concerned The
Dominion government of the day declined to give its wpport to the proposed
amendments to the British North America Act, but the resolutions of the conference were forwarded through the usual channels to the Secretary of State for
the Colonies. Their receipt was formally acknowledged by the Colonial Secretary, but no action was taken upon them by the Imperial government. The
correspondence makes it clear that the conference was represented to the
Secreta~yof State for the colonies as in the nature of a hostile demonstration
against the Dominion government, and it was urged $hat, since &heconference
was not fully representative of all provinces of the Dominion and its resolutions
did not receive the concurrence of the Dominion parliament, no action could
properly be based upon them in the amendment of the British North America
Act.
Mr. BOURASSA:
Is that contained in the despatch from Ottawa to London?
The WITNESS:I sought some time ago to obtain the correspondence which
passed between London and Ottawa with respect to these resolutions. I was
not able to secure all the information I had hoped to obtain, but there is 8
letter frorn Lord Knutsford to Lord Stanley dated July 8, 1888.

I

'

8-

'

B

-

-

EPJJCJAL CO~EMITFF)B

.

,

90nfidelztia1,~
+,

LORDHNuT@"FRD
,'lb.LORD
' 8 ~ ~ k a ,n' .P ~. ~
,
I

ri.

,

h

8

, (1,

d ,

,

,

.

'

l

DOWNING
BT., ,
1 6th :,July; 188Bi
.
M? ;LO$D~-I haye the k4ngi1'tp:l\&$9#l'edge rkbebt of 'the c&
fidsntial !despatch from tke ,Officer #dgiq\st&i$hkthe. Government of Canada of the 4th, ultiiQo w~th,fit$ encloeures, 'respectispb the reaolutiog
adopted at the interrprovincidl conference Bqld' ip Que ec last-year. 1,
trust that, in the event of ather Provincial Pwlitinnentq ado~f;mg~the4e;
resolutions, I may, at the same time as such adoption, i~ cotnmu~ic++nd
to me, be made acquaiqted with the view of the Dominion Governrdpnt
upon them.
,
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It would a p e p that thehconfidential despatch referred to i!n th"lsl ddmL
munication emp Itsieekl the partisa~character of this Inter-Provincial confer:
ence.
Mr. BOURASSA:
That is,what youtreferlied to.'
. The WITNESS!Yes. I think.we are quite justified by the evid~oce3~ the
conclusion that the Dominion govdrnment represented Ihe Inter-Pro;vinoi~l,G~~&
ference of 1887 4s being desligned t~ ewbaypss the federal admipjatreti98, It
so happened that the provincial governments that were ,repr'esented %t.Quebec
were of a pdlitiaal co1~1frlexiofi
,conirary!to:khat in OttawB. MP,Bl&ir; prbmie~
of Mew Brupswj~kat that time, was reejarded as somewhflt peu!ral ,hhis
allegiance, but the two provinces which decliped to qccept the ~ n v ~ t a t ~ o n - F r b ~
Edward Ial@gdand British Colup3bia~warecloser to the federal administrg-.,
tion , . . :
,
1
.
:!MrOOWAN:.
Just one question: were those resolutions forwarded dbedly'
by-.$he chairmm 'of the'Intsr-Provincial Oonferenm to the Colonial o$ce,~ar,
through the Domipion government?
,
I
"Phe WITNESS:Through the DominiOn govekment. .
' 1 ~o~,~&~!.'MAcKJ!IN~~EI:
By the provincial secrehries.
The Wrmms: Yes. "i'he'resolutio~swent bdck to the proviin~ial,legislatures for approval. I have it' on'-the authority of Sir Jbseph' Popethdt those
rgolutions were approved by the f i ~ provincial
e
lvgisl~tu$esconcerned,
!
Mr. (COWAN:
Was t h e ~ eany direct communication between the provinoialt
pxehiers and $he colonial^ offibe?
I
Thb 'WITNESS:I hhve nob /been able to diecover any direct communioatiodi
I know the 'resolutions *were-forinally oomhunicaied tMbugh the Governor.
deheral to the Searetpry of1Sta6q which would have been the Appropriate'
channel of tc~mlhunicatlonat that time.
i'd':\,
Does the tekt of thb'se resolutions appar? '
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did they, disc,uss in those eighteei k$olutiina?
'Z;he.G~aim&~~:
WbuJdlit not be adviaable to have the 'fmt pui ,into&er
rbhovd?
.
,
:.' I
MCOWAS:
~
That; wohld 'be ,m.Gisfactory.
,
I , *
* 1 t,c!j~l
The CHAIRMAN:
It could be made
to
appear
at
this
point.
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The representatives from Nova Scotia present a t this conference desired the
following minute to be entered upon the record of the proceedings, ,and the conference agreed to the entry being made accordingly:In view of recent movements in, the province of Nova Scotia, the
representatives of that province deqire to place on record that they
participate in the deliberations of t h ~ sconference upon the understanding that, while they join the representatives of the sister provinces in
seeking reforms in matters which are of common interest, they do so
without prejudice to the right of the government, leglslature or people
of Nova Scotia to take any course that may in future be by them deemed
desirable with a view to the separation of the province from the
Dominion.
,
On the 28th October,, the following resolutions were .&animously adopted:
Respecting amendments of the British North America Act.
Whereas, in framing the British North America Act, 1867, and defining.
therein the limits of the legislative and executive powers and functions of the
federal and provincial legislatures and governments, the authors of the constitution performed a work, new, complex and difficult, and it was to be anticipated
that experiende in the working of the new system would suggest many needed
changes; that twenty years' practical working of the act has developed much
friction between the federal and provinciaI governments and legislatures, has
disclosed grave omissions in the provisions of the act, and has shewn (when
the language of the act came to be judicially interpreted) that in many respects
what was the common understanding and intention had not been expressed, and
that important provisions in the act are obscure as to their true intent and meaning; and whereas the preservation of provincial autonomy is essential to the
future well-being of Canada; and if such autonomy is to be mdptained, it has
become apparent that the constitutional act must be revised and amended; therefore, the representatives and delegates of the provinces of Ontario, Quebec, Nova
Scotia, New Bruaswick and Manitoba, duly accredited by their respective
governments, and in conference assembled, believing that they express the views
and wishes of the people of Canada, agree upon the follow~ngresolutions as the
basis upon which the act should be amended; subject to the approval of the
several provincial legislatures:
1. That by the B.N.A. Act exclusive authority is expressly given to the
provincial legislatures in relation to subjects enumerated in the 92nd section of
the act; that a previous section of the act reserves to the federal government
the legal power of disallowing a t will all acts passed by a provincial legislature;
that this power of disallowance may be exercised so as fco give to the federal
government arbitrary control over legislation of the prov~nceswithin their own
sphere; and that the act should be amended by taking away this power of
disallowing provincial statutes, leaving to the people of each province, through
their representatives in the provincial legislature, the free exercise of their
exclusive right of legislation on the subjects assigned to them, subject only to
dieallowance by Her Majesty in Council as before Confederation; the power
of disallowance to be exercised in regard to the provinces upon the same principles
as the same is exercised m the case of federal acts.
2. That it is important to the just operation of our federal system, as well
that the federal parliament should not assume to exercise powers belonging
exclusively to the provincial legislatures, as that a provincial legislature should
.not assume to exercise powers belonging exclusively to the federal parliament;
that to prevent any such assumption, there should be equal facilities to the
federa1 and provincia1 governments for promptly obtaining a judicial determination respecting the validity of statutes of both the federal parliament and
l
I
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provincial legislatures; that constitutional provision should be made for obtaining

,

.,

such determination before, as we!l as after, a statute has been acted upon; and
that any dects~onshould be subject to appeal as in other cases, in order that
the adjudication may be final;
3. That it is in the public interest, with a view to avoiding uncertainty,
litigation and expense, that .the constitutionality of federal or provincial statutes
should not be open to questlon by private litigants, except within a limited time
' (say two years) from the passing thereof; that thereafter such constitutimality
'should only be questioned a t the instance of a government, federal or provincial;
that any enactment decided, after the lapse of the limited time, to be unconstitutional should, for all purposes other than the mere pronouncing of the
decision, be treated as if originally enacted by the legislature or parliament
which had jurisdiction to enact the same, and as being subject to repeal or
amendment by such legislature or parliament;
4. That a leading purpose of the Senate was to protect the interests of the
respective provinces as such; that a Senate to which the appointments are made
by the federal government, and for life, affords no adequ e security t o the
provinces; and that, in case no other early remedy is provide , the British North
America Act should be so amended as to limit the term for which Senators
hold office, and to give the choice, as vacancies occur, to the province to which
the vacancy belongs, until, as to any province, one-half of the members of the
Benate representing such province are Senators chosen by the provinces; that
thereafter the mode of selection be as follows: if the vacancy is occasioned by
the death, resignation or otherwise of a Senator chosen by a province, that
province to choose his successor; and if the vacancy is occasioned by the death,
resignation or otherwise of any other Senator, the vacancy to be filled as now
provided by the Act, but only for a limited term of years;
- 5. That it was the intention of the British North America Act, and of the
ptovinces which were thereby confederated, that in respect of all matters as
to which the provincial legislatures have authority, the Lieutenant-Governor
of every province, as the representative of the sovereign in provincial affairs,
should have the same executive authority as other governors and Lieutenant' Governors of British colonies and provinces; that the Act has practically been
so construed and acted upon in all the provinces ever since Confederation;
that it is d essential importance to the provinces that this right should be'
maintained and should be placed beyond doubt or question;' that there being
'-no express provision in the Act declaring such right and the right being in
consequence occasionally denied and resisted, the Act should be amended by
declaring its true construction to be according to the intention and practice
as herein mentioned ;
6. That the federal authorities construe the British North America Act as
giving. to the federal parliament the power of withdrming from provincial
jurisdiction local works situated within any province, aqd though built inpart
or otherwise with the money of the province or the municipalities thereof, and
of so withdrawing such local works (without compensation) by merely declaring
the same to be for the general advantage of Canada or for the advantage of two
or more provinces, whether that is or is not the true character of such works
within the meaning of the act; that it was not the intention that Iocal works
should be so withdrawn. without the concurrence of the provincial legislature,
or that the power of the federal parliament shbuld apply to any other except
"such works as shali, although lying wholly within any province, be specially
declared by the act authorizing them, to be for the general advantage" as
expressly mentioned in section 29, subsection 11, of the Resolutions of the
Quebec Conference of 1864; and that the act should be amended according.

3

,
to such fees or apply the revenue to provincial purposes; and that the act should ,
be so amended as to expressly give this constitutional right.
A
10. . . . .That an amendment of the act should expressly declare that the
'
Lieutenant-Governors have power to issue commissions to hold courts of Assize
1
' C
,snd Nigi Priw, Oyer and Teminer and General Gaol Delivery.
11. That it has been found by the expe~ienceof all l e g i d m e bodies to-be
necessary that they, should possess certain privileges and immunities 'to enable
them effectually to discharge the functions entrusted to them; that, for this
purpose, acts have been paesed by the Parliament of Canada, and confirmed .
by Imperial legislation, defining the privileges, immunities and powers of the
two houses and of the members ,thereof; that acts in like manner have been
passed by sever@ rovincial 1egislat;ures defining the privileges of their legislativq
' .'
councils and legis ative assemblies; that these acts have not yet been confirmed
by Imperial legislation; that d ~ u b t shave been expressed as to the power o$ the
provincial, legidatures to pass these laws; that a provincial legislature s b ~ u l d - have the same power to pass acts defining the privileges of the legislati~e& ~ u n c J ' L
and legislative assembly and of the members thereof, as the federal parharnent
7
has to pass-acts defining the privileges of the Senate and House of Commons
i;
and of the members thereof; that the provincial acts should be confirmed as the
federal abts were, and that it should be declared by the amending Imperial statute
,
.P
ahat a prbvincial legislature has, with respect to itself, the same powers as the
I
.federal parliament has with reference to such parliament;
12. T h l t in two of the provinces of the Dominion there is no second chamber;
that in five of the provinces there is a second chamber; that in one of these five
the legislative council is elecbive and for a limited term; that in %heother four
- "5+
the appointments are by the Lieutenant-Governor and for life; thak the experience
which has been had since Confederation shows that, under responsible govern/g;
merit and with the safeguards provided by the B.N.A. Act, a 'second provinaial
a
&amber i s unnecessary, and the expense thereof may in all the provinces be .- . :$
saved with advantage; that under the act a provincial legislabire has power
b
to amend the constitution of the province; that this poprer includes the abolition
i: l
of the council in some provinces where public opinion IS, believed to favour such
change; and that the act should be so amended as to provide that, upon an . ,
address of the House d Assembly, the elected represent~ativesof the people, -- .".
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Her Majesty t h e Queen may by.proclamation abolish the legislative council, or
change the constitution thereof, provided that the address is concurred in by a t
least two-thirds of the members of such House of Assembly.
13. That by the British North America Act it is provided that all lands
belonging to the several provinces of Canada shall belong to the provinces
respectively in which they are situate; that the claim recently h a d e by the
federal government to a l l . c r o y lands as to which there was no treaty with the
Indians before confederation,, 1s contrary to the intention of the act and of the
provinces confederated, is unjust, and is opposed to the construction which until
R recent period, the act received from the federal authorities, as well as from
t,he legislatures and governments of the provinces; and that the act should be
amended so as to make clear and indisputable in its technical effect, as well as
it.8 actual intention, that all such lands belong to the province in which they are
situate, and not to the Dominion.
14. That by the British North America Act the jurisdiction with respect to
Bankruptcy and Insolvency is assigned to the federal parliament; that there is
no federal law on that subject now in force; that, in the absence of a law for the
. whole dominion, it is in the public interest that each province should be at liberty
to deal with the matter, subject to any federal law which may thereafter be
passed; that it is doubtful how far, under the present provisions of the act, the
provincial legislatures ca.n deal with the subject; and it is desirable that the
act be amended by expressly giving to the provinces the necessary jurisdiction,
in the absence of and subject to any federd law.
15. That it was provided by the 44th resolution of the Quebec Conference of
1864, that "the power 09 re~pecting,reprieving, and pardoning pri!oners convicted
of crimes, and of commuting and remitting sentences in whole or in part, which
belongs of righk.40 the Crown, should be administered by the Lieutenant-Governor
of each province in council" subject as in the said resolution set forth; that all
provision relating to this power was omitted from the British North America
Act; that by the royal instructions given to the Governor General subsequently
to the passing of the act, His Excellency is (among other things) "auth,orized
and empowered, to grant any offender convicted of crime in any court or before
any judge, justice or magistrate within the dominion, a pardon"; that by reason
of this language and otherwise, doubts have arisen as to the power of a Lieutenant-Governor of a province to respite, reprieve or pardon prisoners convicted of
an offence against the laws of the province, or of commuting and remitting, in
whole orlin part, any sentence, fine, forfeiture, penalty or punishment in respect
of any such offence; that it is presumed this was not the purpose of the instructions; that the power of dealing with all matters relating to the execution of
provincial laws should belong to the Lieutenant-Governor in Council of each
province, leaving (if deemed desirable) the power of the federal government to
apply to other cases; and that the act should be amended accordingly;
16. That the provinces represented at this conference recognize the propriety
of all questions as to the boundaries of the provinces being settled and placed
beyond dispute; that the boundaries between Ontario, Manitoba ,and the
Dominion, so far as the same have been determined by Her Majesty in Privy
Council, ahould be established by Imperial statute, as recommended by the
order of Her Majesty; and that the whole northern boundaries of Ontario and
Quebec should be qetermined and established without further delay.
17, (1) That by the British North America Act all the Customs and Excise
duties, as well as certain other revenues of the provinoes, were trmsferred from

BRITISH NORTH AMERICA ACT

the provinces to the domiion, and it was provided that the
should be paid yearly by the dominion to the several provinces
of their governments and legislatures:Ontario. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .$
Quebec. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Nova Scotia.. . . . . . . . . . . . . . . . . . . . . . . . . . .
New Brunswick. . . . . . . . . . . . . . . . . . . . . . . . . .
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foll&ing sums
for the support
!

80,000
70,000
50,000
50,000

And that an annual grant in aid of each province should be made, equal to 80
cenb per head of the population as ascertained by the census of 1861; with a.
special provision in the cmes of Nova Swtia and New Brunswick.
(2) That the revenue of the Dominion, at the inception of confederation,
was $13,716,786 of whiqh 20 per cent or $2,753,906 went to the provinces for .
provincial purposes, eighty per cent, or $10,962,880 going to the dominion; that
by increased taxation, on an increased population, the Dominion revenue has
been raised from $13,716,786 to $33,177,000; that, while this increased taxation
is paid by the people of the provinces, and the increase of population imposes
upon the provinces largely increased burdens^, no corresponding increase of
subsidy has been grantad to the, 13 only, instead of 20 per cent, of the increased
revenue of the dominion, or $4,182,525, being now allowed to the provinces,,
while instead of 80, 87 per cent, or 828, 994,475, is retained by the dominion;
(3) That the yearly payments heretofore m d e by the dominion to the
seven provinces under the British North America Act have proved totally
inadequate for the purposes thereby intended;
(4) That the actual expenses of civil governme~~~t
and legislation in the
several provinces greatly exceed the amount. provided therefor by the Act; and
that the other expenditure necessary for those local purposw which before
confederation weTe provided for out of provincial funds, has largely increased
since ;
(5) That the several of the provinces are not in a condition to provde, by
ddreot taxation or otherwise: for the additional expenditure needed, and in
consequence have from time to time applied to the federal parliament and
government for increased annual allowances;
That this conference is of opinion that a basis for a find and unqlterable
settlement of the amount to be yearly paid by the dominion to the several
provinces for their local purposes and the support of their governments and
legislatures, may be found in the proposal following, that is to say:(a) Instead of the amounts now paid, the sums hereafter payable yearly
by Canada to t.he several provinces for the support of their governments and
legislatures, to be according to population as ascertained by the last decennial
census and as follows:
(a) Where the population is under 150,000. ....... $100,000
(b) Where the population is 150,000, but does not
exceed 200,QO .............................. 150,000
(C) 200,000-400,000 ............................. 180,000'
(a) 400,000-800,000 ............................ 190,000 .
(e) 800,000-1,500,000 . . . . . . . . . . . . . . . . . . . . . . . . . . 220,000
(f) Where t!le population exceed8 1,500,000 ...... 240,000
(b) Instead of an annual grant p e ~head of population now allowed, the
annual p yment hereafter to be at the seine rate of eighty cents per head, but
on the p&ulation of each province as sscertain9d from time to time by the last
decennial census, until such population exceek 2,500,000; and a t the rate 'of
sixty cents per head for so much of said population as may exceed 2,500,000.
a
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(c) The population, as ascwtained by the last, decennial cemus to govern
except as to British Columbia and Manitoba, and as to these two provinces,
the
to be taken to be that upon wh.ich, under the respbtive statutes
in that behalf, the annual payments now made to them respectively by the
dominion are fixed, until the actual popuiation is by the census ascertained to
be greater; and thereafter the actual population, to govern:
(d) The amounts so to be paid and granted yearly by the dominion to the
provinces respectively to be declaired by imperial enactment to be final and
absoluk, and not within the power of the fedezal parliament to altar, add to
or vary;
(6) That the following table shows the amounts which, instead of those
now payzble for govwnment and legisla%tionand per capita allowances, would
hereafter be annually payable by the dominion to the several provinces (the
same being calculated according to the last decennial census for the provinces
of Ontario, Quebec, Nova, Scotis, New Brunsm~ick,and. Prince Edward Island
and according to the limit of population now fixed by statute for the provinces
of British Columbia and Manitoba;
(7) That this conference deems it, desirable that the proposal above set
forth should be considered by the govexnments of the several provinces of the
dominion; and, if approved of, should be submitted to the provincial legislatures:18. That, in the opinion of the conference, the several provinces* of the
dominion, t,hrough ,their respective legislatures, should at the earliest practicable
moment take steps with the view of securing the enactment by the imperial
parliament of amendments to the British North Amexica Act in accordance with
the foregoing resolutions.
Resolvd,-that copies of the forgoing rreolutions be formally communicated
by the Preaideat on behalf of this confwence to the federal government, and that
the conference do cordially invite the co-operation of t3hefederal government in
oarrying into effect the resolutiom.
~e~olvecl,-that copies of the foregoin resolutions be also transmitted by,
the president of this conference, to the resp ctive governments of the provinces;
not represented at this conference, namely Prince Edward Island and British
- Columbia, with a view to their concurrence in and support of the conclusions
arrived a t by this confwmce.
The following resolution was also adopted.
That, having reference to the agitation on the subject of the trade relations
between the Dominion and the United States, this inter-provincial conference,
consisting of representatives of all political parties, de.s,ires to record its opinion
that unrestricted reciprocity would be of advantage to all the provinces of the
dominion; that this conference and the people i t re resents cherish fervent
loyalty to Her Majwty the Queen an.d warm attachme tt to British connect-ion;
that this conference is of opision that a fair measure, providing, undd proper
conditions, for unrestricted reciprocal trade relations between the Dominion
and the United States, would not lessen these. sentiments on the part of our
people. and on the contrary inay even serve to increase them and would a t the
same time, in connection with an ajusrtlnent of the fishery dispute, tend to
which have from time to t-ime arisen between the
happily settle grave d~ifficulties
mother counbry and the Upited States.
: any of these resolutions deal with the procedure
Hon. Mr. R ~ T O NDO
amendment?
:
'but there is an inference that the amendment of the
The W I T N ~ S No;
ritish North America Act might properly be based upon these resolutions.
Mr. BOURASSA;
Of course, that was their object.
,
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The WITNESS: Yes, but they in the beginning to obtain the db'ncurrence
of the Dominion government.
Hon. Mr. RALSTON:D O any of them propose to amend the British Norbh
America Act, and is there specific procedure for amendment?'
The WITNESS: There is no proposal for the procedure of amendment.
The CHAIRMAN:They propose amendment on their initiative.
The WITNESS: Yes.
B y Hon. Mr. Ralsltm:
Q. And the communication from the Governor General to the Secretary of
State for the Colonies is apparently purely by way of communicating a news
I
item?-A. I think that'would be a fair statement of its content.
Q. That is what had taken place?-A. Yes, that is what had taken place.
I think the content also suggesb that in the original confidential despatch it
was pointed out that the resolutions of the conference were not entitled to the
consideration of the Imperial government. ,
,' B y the Chairman:
F.
Q. I s that in the document which you have read?-A.
It is not in the
.,
' document.
*
Q. If you have a document of that type it would be advisable t o put it in
i,.'the reoordl-A. Yes. I might say that I sought further information on this
point in the office of the Governor General some time ago, and the only communication which I could find, apart from that which accompanied the resolutions to London, was one which suggested that the Dominion government had
represented this conference as being a hostile political demonstration and
not, therefore, entitled to the serious consideration of the ImperiaJ government.
Q. I presume that, the Imperial government did not consi&r i t might be
sufficient evidence; that they did not consider i t as sufficiently representative of
the views of the provinces t o warrant any action on their part?-A. This is the
only occasion since 1867 when the provinces of Canada have sought to inietiate
amendments to the British North America Act. It may be cited to establish the
point that the Imperial government was unwilling a t this date to entertain
amendment proposals which did not receive the approval of the Dominion
parliament. It is also to be noticed, that although the amendment proposals
received the support of five provincial legislatures including the original provinces of confederation, the two remaining provinces of the Dominion were not
represented a t the conference and did not give subsequent approval to its
resolutions.
With the permission of the committee, I wish also to make an observation'
upon a discussion which occurred on February 26, during the evidence submitted
by Mr. Stewart Edwards. At page 13 of the minutes of evidence the following
discussion is reported:
There were some very important alterations in the
The CHAIRMANS
Quebec resolutions.
Hon. Mr. VEXIOT:Certainoly there were. Let me go further; i t is
- , - a matter of history, and perhaps you know it, that the proceedings of the
London Conference were never revealed to the public. They were kept
.
secret, and with correspondence to show why they were kept secret.
.
There was correspondense on record to show that an order was given
to keep them a secret; that is the reason why the Maritime provinces,
especially Nova Scotia and New Brunswick were so bitter in the fight
! ' ' against confederation a t the time, while they drifted into i t afterwards.
'
' The report of the proceedings of the London Conference was only made
public in 1927 when i t was discovered in the archives of the old parlia. * ment buildings in the province of New Brunswick and authority was
then givdh by the Dominion government to have it made public. That
. . . . is. the only time i t was ever made public.
I
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With deference, I should like to offer a correction of that statement in the
interest of historical accuracy. It is a matter of some importance because
similar st.atements have been made quite frequently in the provlnce of New
Brunswick and if they are allowed to pass unchallenged an error may soon be
converted into a legend. It is quite true that the resolutions of the London
conference were not published until the British North America Act was passed.
It is equally true that correspondence is on record which indicates that their
publication was withheld deliberately at the time. This correspondence is
included in Appendix V1 of Pope's Confederation Documents on pages 306 and
307 of this volume. It is not correct to say, however, that the report offthe
proceedings of the London Conference was only made public in 1927 and had
been deliberately withheld until that date. The resolutions are given in full
in Pope's Confederation Documents which was published in 1895. They were
available in this volume t o anyone who cared to read them. They were also
published in the Journals of the Legislatures of provinces which were represented
a t the London Conference. It is inmrrect therefore, to s u g g e s t
Hon. Mr. RALSTON:When?
The WITNESS: I n 1867.

By Hon. Mr.Veniot:
Q. In 18671-A. Yes. I sought to confirm this before coming down. I
found a copy of the journals of the legislative assembly of the province of Nova
Scotia and the London resolutions are given in full.
Q. Did you find that in the journals of the province of New Brunswick?A. Unfortunately we do not have the New Brunswick journals in the Queen's
Library, but I do not see why the London resolutions would be published in one
journal and not in another.
- Q. May I say here that a t that time when they were supposed to be published in New Brunswick the resolutions were taken and put up in an attic and
they were never discovered in that attic until 1927 when I had them published.
Mr. COWAN:Are those original documents?
Hon. Mr. VENIOT:Yes. We sent them to London to have them verified
before the Dominion government published them.
The WITNESS:Am I not right in saying that the document pucblishedby the
rovince of New Brunswick was a copy of the resolutions of the London
onference?
Hon. Mr. VDNIOT:I do not think you are. At least, we have no knowledge
of it dawn there.
:
is certainly my impression.
The W I T N ~ SThat
Hon. Mr. VENIOT: Well, you are not right.
The WITNESS: And the resolutions of the London, Conference were published in full in Pope's Confederation Documents in 1895, and, a t least, in some
of the jou~rnalsof the provincial legislatures a t that time.
The CHAIRMAN:
I thilnk that if they appeared in the journals of provincial
legislatures the chances are that they were made known in New Brunswick,
although in New Brunswick, having no journals, they could not appear there.
Hon. Mr. VENIOT:They were never p u b l i h d in New Brunswick.
The WITNESS:It is incorrect, therefore, t o suggest that the report of the
proceedings of the London Conference was only made public in 1927.
If I may revert'now to the main 'question in the terms of reference issued
to this committee, I should like to submit a number of propositions in relation
to the mdthod of amendment which should be employed in future amendments
to the British North America Act.
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(1) The union of the provinces of British North America was only made
possible by the adoption of a federal constitution. Although some of the leaders
of the movement expressed a strong preference for a legislative union, i t was
recognized a t the Quebec Conference that union could only be accomplis~hedwith
the framework of a federal constitution. This jnvolved the continuance of the
provinces as distinct communities possessing autonomy within a circumscribed
but definite area of jurisdiction. It a l w involved, m a result of reconciling
the interests and ideals of the two dominant racial elements and religions
of the population, the inclusion of specific guarantees for the rights of
racial and religious minorities. The history of the confederation movement
together with the Quebec resolutions and the London resolutions! indicate clearly
that the provinces of British North Amezica could not have been united in 1867
except on the basis of a federal constitution and also on the bwis of effective
guarantees for the spehial interest of the French minority in rmpect of language,
civil law and religion.

By Mr. Bourassa:
Q. You used the word ".continued," the provinces were continued?-A. Yes.
Q. Do you think it is the proper word? Take the case of Ontario and
Quebec; they were not continued. It was the province of United Canada which
adopted the resolu~tion?-A. Yes.
Q. And Quebec and Ontario were created?-A. Yes.
Q. By the B.N.A. Act. Thesefore they axe not a continuation of the
United provinces of Canadta previously.
The CHAIRMAN:
They are not parties to that c ~ n t ~ r a c t .
The WITNESS:I realize of course that the B.N.A. Act did itself provide for a
separation of the province of Canada into the provinces of O%Lario and Quebec;
but a t both the Quebec conference and the London conference Lawer Canada
and Upper Canada had separate delegations, and I think one is justified in saying
that in a political sense they were regarded a s distinct communities.
Hon. Mr. VENIOT:Thcy each had to sign.
The WITNESS:Certainly, the Maritime Provinces continued as distinct communities and I find it difficult to distinguish between the po6tion of Quebec sad
Ontario and that of the Maritime Provinces in that respect.
(2) Under ordinary circumstances the British North America Act, as a
written comtitution and a federal constitution, would have inclulded in its
provisions a procedure for its own amendment. This was not done. It is of
little advantage to speculate as to the reasons for this omission. It could not
have been due to oversight, for members of the Quebec conference were familiar
with the discurnions which preceded the adoption of the United States constitution
and they must have been aware of the importance which was attached to the
procedure of amendment in that con~titution. Vl'hatever may be the explanation
of the failure to incorporate an atmendment procedure in the British North
America Act of 1867, we are now confronted with the necessity of repairing
and supplying that omission.
(3) Having regard to the historical setting of the British North America
Act, it is reasonable to ask what provision would have been made for its amendment if those who drafted the Quebec and London resolutions had accepted the
formulation of an amendment procedure as a portion of their task. I n the light
of our knowledge of the prolonged negotiations which preceded Confederatipn,
I think we are justified in concluding that any amendment procedure whlch
could have been adopted a t this time would have involved the repction of the
two extreme proposals for this purpose which have been advanced in later years.
The first extreme proposal which would have been rejected is that which deolares

'

(,

that all amendments t o the British North America Act should be effected,solely
a t the instance of the Dominion parliament. Such a proposal is irreconcilable
%th the insistance of the smaller provinces upon a federal as distinguished from
a1legislative union. It is equally irreconoilable with the emphasis placed by the
delegates from Lower Canada upon the security of
to racial and
religious minorities. An amendment procedure whioh would give power to the
Dominiton parliament to enoroach by its own will upon the legislative jurisdiction
of the provinces would have de~rivedthe provincw of any real auto~mmyand
would have been inc.onsistent with the purpose. of a federal constitution. Such
an amendment procedure would also imperil the special guarantees to rabid
and religiow minorities which were a condition precedent to union in Lower
Canada. It ie also evident, I think, that the conditions under which federation
was accomplished would have prevented the adoption of an amendment procedure
which would require .the unanimous coneent of the provincial legislatures for
any amend~ment of the British North America Act. Nova Scotia and New
Brunswick entered Confederation with misgivings as to its effect upon their
economic welfare. They hoped for a revision of the terms of the constitution.
The Quebec resolutions were altered in their favour at the London conference,
but further changes were desired. It is self-evident that these provinces would
not have consented deliberately to an amendment procedure which would have
called for the unanimous: consent of all the provincas of the federation. Such
a formula would have placed it in the power of the legislature of Upper Canada,
for examplle, to prevent any change desired in the original teavme of the British
North America Act.
-A cansideration of the history of the federation (movementleads away from
these two extreme proposals with respect to an amendment procedure. It will
also be seen that the rejection of these proposals is supported even more strongly
in the light of the admission o.f new provinces and the subsequent history of the
Dominion. On grounds of historical propriety, precedent and federal theory,
we are compelled-*to ~ e e kfor an amend)ment,procedsure which will avoid, on the
one hand, the extreme of unilateral action by the Dominlion parliament and on
the other hand the doctrine of unanimous consent of the provincial legislatures.
A reasonable view of the problem in its historical setting leads inevitably to the
conclusion that an amendment procedure for th'e British North America Act
should represent a. compromise between thme extreme positions. Generally
speaking, and apart from special security for the rights of racial and religious
minoritiq that amendment procedure should call for the .co-operation of the
Dominion parliament and the provincial legiidature~in the alteration of every
section of the British North America Act which involves federal relationships.
Would you define a little more closely what you mean
Mr. WOODSWORTH:
by "fedaal relation&ip."
The MTITNESS: I have in mind that there are s~ectionsof the B.N.A. Act
which ded solely with the mechanical structure of gover~ment. For example,
there are some sections which deal with the structure of the dominion parliament.
I am not suggesting thpt even all of those sections do not involve federal relationships; some of them obviously do. I believe Dr. Skelton in his evidence before
this committee mentioned that. One section of the British North America Act
provides for the quorum of the House of Commons. That obviaudy does not
involve federal relationships. There are a number of other sections which
slhould belong in the same category. I think that federal relationships would
certainly cover all of those sections of the B.N.A. Act which deal with' the distribution of powers, and they must also be held to include those sections of the
B.N.A. Act which deal with representation in the Canadian Smate, p w i b l y
also those sections of the B.N.A. Act which deal with the membership of the '
House of Commons and the method by which it may be altered.
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(4) The case for co-operation between the Do.n?inion parliament) and the
provincial legislatures in the amendment of the B~ltlshNorth America Act is
strengthened by the evolution of our constitution slnce Confederation. I think
it can be argued thaC the London resolution of 1866 emphasised the federal
character of the proposed constitution more strongly than the Quebec resolutions
of 1864. It is equally true, I believe, that the federal character of our constitution has been accentuated in the intervening years by the growth of conventions
and the process of judicial interpretation.
I mean that convention and judicial interpretation have emphasized the
federal character of the constitution as distinguished from its unitarian aspect.
The operation of convention in this direction may be illustrated by the
usage which has developed with respect to the exercise by the Dominion govrnment of its power of disallowance of provincial legislation. It is also illustrated by the usage which has made the Dominion cabinet representative of the
provinces and also to some extent of racial and religious minorities. These
conventions have their foundation in political experience. They have developed
because it was discovered in the practice of government that national unity
could only develop on the bask of harmonious relationships between the
-,
Dominion and the provinces within the framework of a federal constitution.
Judicial interpretation as applied to the constitution during the early period of ,
its development has fulfilled a similar function. Some sections of the British '
.
North America Act were open to a construction which would have placed the
provinces in a position of subordination with a status not greatly superior to
that of municipal corporations. The decisions of the judicial committee of the
,
privy council in the early years of confederation led to the rejection of this .
view, The decision of Lord Watson in the Maritime Bank Case has already
.. t
been submitted to this committee. I n that decision it was declaredqthat:The object of the act was neither to weld the p ~ v i n c e sinto one
nor to subordinate provincial governments to a central anthority but to
create a federal government in which they should all be represented and
I;
I '
entrusted with the exclusive administration of affairs in which they had
,
..- a common interest, each province retaining its independence and
autonomy.
"
Edward Blake, by the way, put it in somewhat different terms. H e said that
,
the provinces should not be regarded as fractions of a unit, but as units of a
multiple.
The proposition of Lord Watson may be regarded as the culmination of a
trend of judicial decisions in the same direction during the previous years. It
'
cannot be disputed that the effect of convention and of judicial interpretation
has been to fortify the federal character of the Canadian constitution. If a
study of the historical setting of the British North America Act recommends
the adoption of a federal procedure of amendment, it is equally true that such
a process of amendment is supported by a consideration of the present constitution in the light of its judicial interpretation and the conventions which
have been adopted as a result of experience in the operation of our governmental
institutions.
(5) Since we are obliged to adopt a procedure of amendment appropriate
to a federal constitution, it would appear to be desirable that the consideration
of an amendment procedure should be referred to a conference in which the
Dominion and the provinces are represented. If it is conceded that an appropriate amendment procedure will require the joint action of the Dominion parliament and the provincial legislatures, it would seem to follow that the formulation of this amendment procedure is equally the concern of the Dominion and
the provinces.
'

Bg the Chairman:
It really is conceded, I thkk, if we
regard our constitution as being federal in character.
Q. The provinces have never been required by the imperial p a r l i a m e n t
-A. It must be remembered that the amendments which have taken place up
to th present time have not, except incidentally, raised questions in which
the provinces felt they had a vital interest.
Q. Did not British Columbia oppose the subsidy amendments in 19071A. British Columbia did in 1907 take exception to the sub~idieswhich were
agreed to by the Dominion-Provmcial Conference of 1906; and Mr. McBride
made his objections to the Secretary of State for the Colonies in London.
It is equally true that the Brit~shgovernment declined to insert in the enacting
portions of the B.N.A. Act, 1907, the phrase as proposed by the Dominion that
this settlement should be final and unalterable. But I believe the reason for
the omission of that phrase from the enacting portions of the Act was not to
be construed as a deference to the objection raised by British Columbia, but
rather as an expression of the view always strongly held by constitutional
lawyers in Great Britain that no parliament can bind its successors. In other
words it would be superfluous to insert the phrase "this shall be final and
unalterable."
Q. If it is conceded that the concurrence of the provinces is necessary
for an amendment or for any method of amendment, are not we putting more
rigidity in our present structure?-A. I am far from suggesting that the con,gurrence of the provincial legislatures should be required unanimously.
Q. Let me put it this way: suppose that the interprovincial and dominion
conferences you suggest were held?-A. Yes.
Q. And suppose a majority of the provinces at that conference were to
express the view that no method of procedure for amendment should be adopted,
would we be bomd to leave matters as they are just because of the fact that
a majority of the provinces said, "Leave themu?-A. I n this case it would
rest with the dominion government of the day to determine how far it would
accept responsibility for carrying the matter further.
Q. In other words the legal right to go further would be in the dominion
government but probably the practical view of the thing would lead the government to say, "We won't fly in the face of the opinion expressed by a majority of
the provincesu?-A. Precisely.
Mr. WOODSWORTH:
Then your proposal is dictated by political expediency
rather than by the merits of the case and the result would be that governments
would postpone action indefinitely?
The CHAIRMAN:
Unless the majority of the provinces would agree.
The WITNESS:I am not convinced it wbuld postpone action indefinitely.
We have not made a serious attempt t o explore that way out of the present
predicament.
1
Mr. WOODSWORTH:
Without entering into any discussion, I suggest the
response from Mr. Pattulo might indicate that ultimately the dominion government would have to take a line of its own.
The WITNESS: Perhaps I misu,nderstood the communication. I understood it to suggest that this was a matter which would be proper for discussion
by a dominion-provincial conference.
Mr. WOODSWORTH:
Quite so.
The CHAIRMAN:It does not express very much sympathy with the idea
df our investigation.
The WITNESS:My own view would be that the publicity which is beipg
given to this guestion ky this committee will he immensely valuable in opening
F..' - * ,
Q. Is your premise conceded?-A.
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up the quwtion for further consideration. But I feel that if we are going to
accept our constitution a s federal in character-and I see no way of avoiding
that conclusion-then we must regard the provinces as being involved in any
amendment procedure which will be practicable in this country. If they are
to be participants in the amendment procedure it seems alsq to follow that they
ought to be participants in the conference which will formulate the amendment
procedure.
The CHAIRMAN:The dominion parliament represents sill the people of
Canada; the provincial legislatures represent the people within their border$;
the three d these provinccs, Ontario, Quebec and Sadatchewan contain the
majority of the inhabitants of this country. If the majority of the inhabitants
represented by these three provinces agree upon the mqthod would you say
the other six who arg less in population than these three, should be able by
majority to control the three?
The W I T N ~ SMy
: answer is in the affirmative if you regard the provinces
as distinct communitiea, which I think you are bound to do. If our constitution
is regarded as a federal constitution, then you must have the concurrence of
the dominion parliament, which rapresents the population of the nation as a
whole, and the approval of a mapority, either bare or fixed, of the provincial
Iegislaturb, because a federal constitution is not merely a union of individuals,
it is a union of distinct communities which are continued in existence.
The CHAIRMAN:
SOthat the province of Prince Edward Isdland, with 80,000
people, would carry as much weight in connection with the amendment of our
S !
constitution as the province of Ontario with over 3,000,000 people.
Mr. BOURASSA:
Of course you have the same discrepancy in wery feder&
union. You have it in the American Senate, rts pointed out, Rhode Island, with
a, few hundred thousand people is represented by the same ajmber of senators
as the state of New York.
The WITNESS:
It is suggested, therefore, that. the quesltion of devising an
amendment procedure for incorporation in the British North America Act should
be referred in the first instance, to a dominion-provincial conference or to a
convention of delegates summoned expressly for this purpose. If the present
problem is to be solved in tihe spirit of federal institutions, it is of vital importance
that the dominion and the provinces should co-operate for the realization of
this national purpose. 1 do oot suggest that a dominion-provincial conference
or a constitutional convention would find an immediate solution for the present
difficulties. It would doubtless be necessary for such a conference or convention
to consider and discuss the larger aspects of the problem and perhaps to indicate
the broad principles to be kept in view in the formulation of an amendment
procedure. A committee might then be set up to give further study to the questipn and to make definite proposals for submission to the conference or convention at a later date. Upon the acceptance of these proposals by the conference
or convention, they would be referred to the dominion parliament and provincial
legislatures for approva.1 and then be trsnsmitt.ed to Westminstm for formal
enactment as an amendment to the Canadian institution.
(6) Apart from the necessity of devision a method of amendment for the
British North America Act, there is also an imperative need for a consolidation
and restatement of the constitution. I am not certain how far this proposal
comes within the torms of reference of this committee but I observe that a
suggestion was made by Mr. Ollivier that commission should be appointed to
draft a new constitution upon the basis of the British North America Act. This
proposal will be found on page 61 of The Minutes of Proceedsings of Evidence of
this committee, March 21st, 1935. I t is quite possible that this task of redrafting and consolidatioa could be entrusted in the first instance to a committee of
the dominion-provincial conference or convention referred to above. Owing to

--,'a
I
^

I

the technical nature of the task it would be necessary to alpply this committee
with a special secretariat to deal with the legal questions involved in a redrafting of the constitution. The personnel of this secretariat could be drawn from
the Department of Justice of the dominion government and from the law officers
of the crown in the various proyinces.
From the viewpoint of clarification and simplicity of arrangement the case
for consolidation of the British North America Act and its amendments stands
on its own merits. I t is desirable also from another point of view to carry out
bhis project of consolidation. In text books of American history and government
used in the schools and universities of the United States it is customary to
include the cons.titution m an appendix for the information of both teachers and
students. In some text books of Canadian history and governmerut a similar
practice has been followed and the British North America Act, 1867, has been
added as an appendix. In its present form the British North America Act is
unsuitable for this purpose. One may read it from beginning to end without
finding any reference to the inclusion of Prince Edward Island, Manitoba,
Alberta, Saskatchewan, and British Columbia in the federation. The sections
on the Senate and those which deal with the provinces are either incomplete or
wholly misleading. In respect of these and other sections, the British North
America Act, 1867, is little more than a historical exhibit. It speaks to the
dead and not to the living. This reason for the consolidation and restatement
of the British North America Act, 1867, and its am~endmentsmay be of secondary
importance but from the standpoint of education in Canadian history and
government, it is. deserving of serious consideration.
As in the case of the committee on, amendment procedure, this proposed
committee on the conslolidation and rebtateillent of the B.N.A. Act, 1867, and its
amendments, should report back to the dominion-provincial conference or constitutional convention for the approval of its recommendations. Having received
approval from this body the new draft of the constitution would then be referred
to the domini66 parliament afld provincial Ilegislaturesfor ratification and in due
course would receive formal enactmellt by the parliiamenk at Westmin~terreplacing the B.N.A. Act, 1867, and its ~ubsequentamendments.
The CHAIRMAN:
If ratified.
The WITNESS:If ratified. It is submitted that the title of the new constitution should be the Canada Act or The Canadian Constitutional Act in
preference to the present xitle.
That completes my sltatment.

By the Chairrr~an:
Q. Are you aware that the question of the methods of amending the B.N.A.

Act was the subject of a dominion-provincial conference in 19277-A. Yes.
Q. May I read this t o you from Lh'e Conference report:Representatives of all t.he provinces were heasd during the discussion,
and every conceivable phase of the subject was deslt with. The conference
divided sharply on t.he proposal, a portion of the members being entirely
opposed to any change in the present pr~ced~ure.While others eithw
approved of the opinion expressed by the minister in its entirety or with
minor modifications. On the question of the rights of minorities and of
other rights specifically laid down in the B.N.A. Act there was no
divergence of opinion whatsoever. Several of the opponents of the proposal feared that such ~ i g h t smight be in danger by the change, while
those who sypported the proposal pledged their own provinces to the
maintenance and continuance of every right a t present enjoyed.
Do yoa think that an interprovincial conference with the, dominion held a t the
present moment would come to any other conclusion than the one that was held
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in 1927, or would they divide just as sharply?-A. I was present a t the dominionprovincial conference in 1927 as an observer. I do not think it would be reasonable to expect that a conference summoned to meet here for a few days could .
deal with the situation finally.
Q. This conference sat seven days.-A. But it was not seven days on thii
subject. There was quite a formidable agenda as I recall it. I feel that this is
a matter of such importance that it may require much time and perseverance.
We cannot think of formulating an amendment procedure or of bringing about
a satisfactory revision of the B.N.A. Act in terms of days or weeks. It' way
involve months of oareful study; it may extend over a year. I think I am
correct when I say that the present Australian constitution is the result' of
labours extending over months and years. That is why I suggest that if w,i
are going to deal with this problem satisfactorily and definitely, we must be
prepared to give timB to it.

B y Mr. Cowan:
Q. A previous witness suggested a form of royal commission which would
have the power to go to every province and discuss the local situation there.
Have you any comment to make on that suggestion?-A. I can see no necessity
for a royal commission to deal with a question of this character. It seems to me
that the evidence which might be given by the provincial governments concerned
could be given equally well at an interprovincial conference or to a committee
of such a conference.

By the Chairman:
Q. Is there any record of any request having been made by the authorities
in the United Kingdom for concurrence of any provinces before enacting any
amendment, or any suggestion that the provinces had the rigbt to be consulted?
-A. I think not. Mr. Winston Churchill made a statemenf in the House of
Commons, I believe, which has been interpreted in that light.
Q. Is this the statement? (passing document to witness.)-A. That is the
statement, yes.
He would be very sorry if it were thought that the action which His
Majesty's government had decided to take meant that they had decided
to establish as a precedent that, whenever there was a difference 'on the
consOitutiona1 question between the federal government and one of the
provinces, the Imperial government would always be prepared to accept
the federal point of view, as against the provincial. I n deference to the
representations of British Columbia, the words "final and unalterable"
applying to the revised scale, have been omitted froin the bill.
The significance of this statement turns upon whether it was given in deference
to the representations of British Columbia, there is an alternative explanation
that no British parliament can by statute bind its successors.
Q. The dominion parliament, of course, has now power to amend its own
constitution to the extent of organizing new provinces?-A. Yes.
Q. And it has exercised that power?-A. Yes, under the terms of the con- .
stitution.
Q. And did the imperial parliament or the dominion parliament in granting power or exercising it, as the case may be, consider that the consent of the
inhabitants of those twritories should be obtained before those territories were
formed into new provinces?-A. My recollection is that the power was exercised
under the authority of the B.N.A. Act and without obtaining the approval of
the populations in the areas concerned.
Hon: Mr. VENICX:Under what section, section 146, making provisionThe WITNESS:
Section 146 deals with the admission of certain designated
provinces. I think Mr. Chairman, you have reference to the B.N.A. Act, 1871.
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)Bythe Chairman:
Q. Respecting the, admission of provinces into the Dominion of Caiadal-

A. Yes.
\

Q. As a matter of fact, those provinces of Alberta and Saskatchewan were
eetttablished with constitutions which were opposed by the representatives of
their inhabitants before the passages of the bill?-A, I understand that the
inhabitants wanted one province instead of two.
Q. Yes, there were certain ,matters which they opposed. Would it be possible to have those section! whlch deal with minority rights, such as language,
religion, education and .clvll law segregated, and to provide for their amendment only by the Imperial parliament, as they are now and leave the rest of the
Act open to amendment by the Dominion parliament?-A. That, again, would
involve the federal character of the constitution, and I believe that these sections of the British North An?erica Act dealing with the rights of racial and
religious minorities must be glven maximum degree of security; these sections
of the B.N.A. Act present a clear case in which the unanimous consent of the
provincial legislatures should be required before anything could be altered; but
as regards other sections of the British North America Act dealing with federal
relationships-such, for example, as the distribution of powers-I do not think
these could be left to the discretion of the Dominion parliament because it would
destroy utterly the federal character of the constitution.

By Mr. Cowan:
Q. Would you care to venture any opinion on the question of whether there
should be fewer provincial legislatures?-A. ,It would be desirable from the
standpoint of economy if there were, but this is something we can do very little
about apart from the consent of the provinces themselves.
Q. That& why I asked you if you cared to ventuce an opinion?-A. I
have known very, strong local feeling to arise from the suggestion to merge school
sectione.
Q. As the ohairman intimated a moment ago, if tat an interprovincial
conference the provinces were raCher insistent upon their present rights and not
insistent upon an amendment, what would you do?-A. In the first place, I
would approach a new conference in the faith that something could be accomplished, pmticularly in view of the present state of public opinion in this country.
I do believe that the people of this country are more alive to the importance of
this problem to-day than ever before. I do not think because consideration of
the matter by a previous conference failed that we are compelled to accept
failure as the lot of another conference called in the near future.
Mr. WOODSWORTH
: Does not your procedure create failure?
The WITNESS: I am not prepared to admit thaj. I would say that the
proper procedure has not yet been tried.
t

B.y the Chairman:
Q. Of course, with regard to Mr. Cowan's question, in the event your case
was found to be resting on a rather unsound foundation and was not borne out
by the conference do you think any action is available to us to get the constitutidn amended?-A. Then the responsibility comes back to the Dominion government of the day to determine how far it is prepared to go irrespective of
opposition from t$e provinces.
Q. The question of consulting the provinces is not a matter of legal right
but a question of political expediency?-A. Yes.

I

:

I

RV Mr. Cowan:
Q. You do not subscribe to the belief that this waa a pact or contract
I am thoroughly convinced it is not, either in the historical or the legal
Q. What do you suggest might be the action of the Imperisl authorities i.f
the provinces raised any objection?-A. That is an extremely interesting point . ,
just now because, as members of the committee are doubtless aware, ,t
Western Australia desires to secede from the Commonwealth, and it is prea
its case in the form of a petition to the Lords and Commons of the parli
.Westminster.
Q. That is the
legislature, or the state legislature?-A
of Western Australia.
Pf the gentlemen wish to get Professor Rogers' vi
The CHAIRMAN:
compact theory they will find a very admirable treatise on it in the report of the
Canadian Political Science Association from the conference held in Ottawa in
-1931.
E$%$R;1
Mr. COWAN:Where is that report to be foundl?.; ,4.2t ~ ~ ~.. ., 7 % .
.
Hon. Mr. LAPOINTE:
IDthe library. '
S-. , .b
>
Mr.
COWAN:
Is
i
t
under
your
name,
Professor
Rogers?
-,,, , ,
,.
The WITNESS: Yes.
I
The CHAIRMAN:
I do not think the professor has changed his mind with
,. .".
.
v *
,
L. ,
regard to it.
c ~ "(B%),.
~ 3. ~
-"'F ;~
:
2;;)
v!..
',,\
c * Q. Let us finish up with your suggestion as to what the Imperial authorities
, ,would do-A.
The Imperial government and parliament are faced with an ex,
-tremely difficult question regarding the application ,from Ws3tern Australia,
because whatever the legal position may be since the Statute of Westminster
was pawed the_conventional position would seem to be that the Imperial parlia- . . .. .
ment will not interfere in a question which is related solely to tha Dominion concerned.
'
, :'
The CHAIRMAN:We have heard some talk in various outlying provinces,
probably, largely for political purpose-I
do not mean party politics, but as part
'
'of the desire of those provinces to improve their position under confederationwe have heard same threats of secession unless certain things were done. . Do ,
you know of any step whereby secession could be constitutionally accomplished?
4
The WITNESS: I know of no way except by consent. But that is the problem
1 nr
which has been raised in Austraiia. Western Australia has made its application
to the Commonwealth and its application has been rejected; it is now appealing
to the parliament which passed the Commonwealkh of Australia Act in order to
give effect to its desire of secession. The committee of the Lords and Commons
has not reported. I think it was a t least arguable before the Imperial Con4
ference of 1926 that it was open to s province in this country to object to the
Imperial government if it was d,issatisfied with the terms of an amendment
proposed by the Dominion Parliament.
.
,
Hon. Mr. MACKENZI~:
ISit not the brlief of certain provinces that came into
confederation after the proposed treaty was drawn up that they have the right
to address the Imperial parliament with respect to; any grievances which they
may have either properly or of their imagination with regard to secession? I
one of the previous witnesses said that, if my memory serves me.
!
M. WOODSWORTI-I:
Yes, I think so.
The WITNESS: It has long been held in Nova Scotia that there was an
*
ultimate appeal to the foot of the throne far the red re^ of grievances under the
terms of the British North America Act.
L
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. Hon. Mr. MACKENZTI:We have the foot of the throne right here in Canada
now,
, .
, The WI~TNESS:
,Yes.
. . Hon. Mr. MACKENZIE:
The king is king of Cam,& as wdl as Great Britain.
Mr. COWAN:Would, it not be a monstrous thing' to suggest that one province
'could hold up any amendLmentsof the constitution.
The WITNESS:I think such a theory is wholly untenable.
Mr. COWAN:That is, of course, excluding the question of minority rights.
Hon. Mr. LAPOINTE:
There are some qucstiom about which any one province
might feel very strongly, and I do not think they would accept the theory that
the other provinces could: force those things on them, however monstrous you
may think it is.
Mr. COWAN:I said exciuding the question of minority rights.
The WITNESS: It was understood, of course, that this did not apply to sections, of the constitution dealing with the rights of racial and religious minorities.
Those sections should receive the greatest possible safeguard, even extending to
unanimous consent of the provinces.
Mr. COWAN:
YOUare making the same reservation that I do?
The WITNESS: Yes. On that first point regarding the position which the
Imperial parliament might take if an objection were raised by a province to
an amendment proposed by the Dominion pa~liament,I should like to point out
that actually the Imperial governmei~twas a party to the drafting of the
British North America Act, and if you examine the resolutions which provided
for the delegatiom to the London Conference from Nova Scotia and New Brunswick it is vwy plain from the wording of those resolutions that tgose provinces
were, so to speak, putting their faith in the arbitrament of the Imperial government; it may be argued that this historical situation affords some warrant for the
view that if a fiPovince felt it was being prejudiced there was an ultimate appeal
to the Imperial parliament.
Hon. Mr. VENIOT:I always felt that was the case in the Maritime provinces.
Hon. Mr. MACKENZIE:
And that is why Premier McBride went over in
1907; he said he had the ultimate appeal, and he went over.
The CHAIRMAN:
That view conshitutes a rather serious objection to the
power of amendment being placed in the Imperial parliament, does it not?
The WITNESS: Yes. But I am not satisfied as to what the position is
since 1926, and particularly since the passage of the Statute of Westminster.
The conventional position would appear to be that henceforth the British government would not intervene as between the Dominion and the provinces. It
woul& seem to me that if the provinces had been concerned a t that time with
the maintenance of that reserve right of appeal some /protection should have
been afforded to them, either in 1926 or subsequently in $he Statute.
The CHAIRMAN:They did make reservation with regard to the amend:
ment of the constitution.
The WITNESS:Yes, I recall that.
< A

.

B y Mr. Cowan:
Q. You get back to this: your start is another interprovincial conference?

I am afraid it is. I see no feasible alternative.
Hon. Mr. LAPO~NTE:
There is no doubt about it.
Mr. COWAN:D o you think public opinion has changed since the la'st
interprovincial conference?
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@$F. The WITNESS: I believe the people of this country are better informed
this subject now than a t any other time. There is a growing feelin@;thh1;
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changes are desirable and that a way must be found to give effect to those
changes.
' ?;Q Hon. Mr. RALSTON:That is right.
h
The WITNESS: I believe that if a conference met in that atmospll~reno* "
' it would have a far bebter chance of success.
*'. .-.,{cI8 Hon. Mr. VENIOT: TOdeal only with that question?
I
I,, - /,
The WITNESS: Yes. . No matter how long it took to deal with it.
Mr. COWAN:Could you suggest anything further in the way of educatiofi $1'
which would result in g well informed public opinion?
.
' Hon. Mr. RALSTON:I suggest that a mission be sent to the various
'.:'
provinces, a prelimina$y mission. As this conference would be in the op
you would have to do something ahead of time.
' .".
;""
The WITNESS: I think that is desirable.
Hon. Mr. LAPOINTE:The work of this committee is of assistance in that
regard.
Hon. Mr. MACKENZIE:It has been a clearing house of ideas.
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B y the Chairman:
Q. Do you think another conference would have a very much bebter
r chance of agreeing on some amendment than i t would have of agreeing on
' '-the method of amendment; there might be a certain amount of rigidity?-A.
. I think that is possible; but I know that the more important question now is
-to secure a method of amendment which can be incorporated in this constitution. That will open the door to future amendments as they g e required.
Mr. COWAN:Under the chairman's suggestion you would have to appeal
- to the Imperial authorities for every amendment.
Hon. Mr. RALSTON:The chairman means to evolve an amendment which
provides for a method of an amendment and a t the same time to discuss
specific amendments to the Act.
,"'
.,
The CHAIRMAN:That might be taken in an interprovincial conference
with the Dominion to discuss specific amendments as well as method, or a
separate conference. /
Hon. Mr. RALSTON:I am doubtful as to the advisability of that. If you
;, .could keep the conference as a conference distinctly to discuss the method of
. amendment it would avoid a lot of questions that would arise the minute
,<. ' specific amendments come to be discussed, because then they would think
v , they saw dangers in the method.
The WITNES~:HOWfar would that apply to a consolidation and restatement of the British North America Act?
Hon. Mr. RALSTON:I am not for that a t the moment a t all. I am afraid
mre are biting off too much. I think if we could do just one thing a t first, and
that is find a method of amending the British North America Act, and then
have the conference or commission consider what amendments are desirable
we will get further along.
,
.

,.,

l

1

#'

8

,'

4

S*

.

L

'

,-

,$

.',,

-'

,

.

670269&

I
v-b

C

,

,

. :g
t

I

B y the Chairman:
Q. I n your view is this a correct statement of the principle now: that the
Imperial parliament has the sole right of amendment, and. that legally that
right can be exercised a t the request of the Dominion parliament without the
consent of the provinces, leaving aside the question of political expediency?A. Yes.
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,Hon. Mr. RUSTON: What do you mean? What is your idea when you saj
'.'legally"?
. The CHAIRMAN:
Because the Imperial parliament has always acted upon
the request of the Dominion parliament without consultation.
Hon. M?. RAWTON:Legally they do not have to act on the requeat of the
Dominion,
The CHAIRMAN:
T h q do not have to.
Bon. Mr. RALSTON:Legally they could amend without being requested by
:he Dominion parliament.
The WITNESS:Yes. The legal power is there to do that, but not the constitutional right.
The CHAIRMAN:
If that is the legal position and the constitutional position,
then the concurrence of the provinces is not necessary for amendment. Are we
not giving away lthe Dominion government constitutional position by calling
the provinces togetha and consulting them with regard to this matter?
Hon. Mr. LAPOINTE:I do not think so. I do not think that legally we
have more legal right to insist upon an amendment of the British North America
Act by the Imperial parliament. There is nothing to give that legal right. We
do it by way of petition. But consulting the provinces I do not think would
take away from us whah we do not possess except by practice.
The CHAIRMAN:
Are there any more questions?
Hon. Mr. LAPOINTE:I am sorry I was not here when Mr. Rogers made his
etatement with regard to those matters of possible conflict between the Dominion
parliament and the provinces as to amendment of the B.N.A. Act under the
present system. Do you know if the Imperial statesmen are a t all anxious to
retain this power of arbitration as between the Dominion pafliament and the
prouinces? At t41,e conference in 1926, as well as in 1930, then representatives
said that the sooner they were rid of this possible cause of friction, the better
it would be for them. That right was retained there because this country had
not yet reached the stage where it wanted the free power of amendment.
The WITNESS: I suppose the reserve of authority to deal with a question of
that kind can only be determined following the result of this application of
Western Australia to the Brikish government and the Britisb parliament for
secession from the Commonwealth. That is now pending.

By Mr. Cowan:
Q. Is there anything in the constitution of Australia that allows a state to
appeal diredly to the Imperial authorities?-A. No. There is nothing in the
constitution which provides for that. As a matter of fact, the constitution begins
with the statement that the federation is indissoluble. When Western Australia
entered the Commonwealth, Joseph Chamberlain was Secrptary of State for the
Colonies and officially encouraged the entrance of Western Australia into the
Commonwealth. Western Australia has felt that the British' government had
some measure of responsibility in the matter.
B y Hon. Mr. Veniot:
Q. Would .you explain your idea of section 145 and the Intercolonial
railway? You said there was no agreement or anything of that kind. What
about section 1 4 5 1 " . Of the British North America Act?
Q. Yes.-A. If I: may say so, I did not say there was no agreement of
any kind.
Q. You said that the act of Confederation was not a pact nor an agreement, lecrallv or historically. What have you got to say about section 145
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when the Maritime Provinces entered into Confederation under 'the ,distinct
4
'. .
understanding that the Inter-Colonial railway would be constructed?-A. I said
,.\..the legal authority depends upon its inclusion in the statute.
.J
Q. I am not touching on the legal end of it; I am reprbenting the historical
.- *,:{
end of it?-A. The validity of section 145 depends upon its inclusion in the
statute. It does not depend upon its origin in the resolutions which were agreed
R ',,J
,' I to by the various provinces.
,4
,
The CHAIRMAN:And the agreement in this section was eiecuted by perfor:
. mance-the railroad was built.
Hon. Mr. VENIOT:Yes. There is another question arises if the railroad was
c?
[ ,built. The question which now arises down in the Maritime Provinces is: i t was
,ud
, '11
built.,
but was i t held as under the agreement by which clause 145'
,
:
.; Hon. Mr. LAPOIN~E: YOUmay appoint a commissioa.
t
I
.The CHAIRMAN:
It is a large question.
l
. :. Hon. Mr. VENIOT:We have heard that neither historically nor legally was ,
U
it a pact. I am coming back to that question. We in the Maritime Provincer~,
I
' claim that agreement was never maintained.
.+
The WITNESS:The agreement was carried out.
.. 1
Hon. Mr. VENIOT:The agreement to construct was carried out, bht the
.. . A Maritime Provinces claim that its maintenance was never carried out as far as
the Inter-Colonial railway was concerned. Therefore we claim that the agree-,
t
- ment under which we came into Confederation has not been maintained.
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'..,, Q. Just to be clear in reference to the mechanics of going about to secure
7 , , some method of amendment, would you think that this provincial conference
, you spoke of might have its attention directed not to an amendment of the
British North America Act in order to provide a method of amendment for it
but to the enactment of a separate Act entirely providing for amendment to
''
the British North America Act, or the incorporation in the Statute of West, minster of a section prescribing procedure for the amendment of the British
North America Act. This would keep the discussion out of the realm of various possible amendments to the British North America A c t t h a t is various
Ijossible specific amendments-and tie i t down entirely to the matter of mechanics of procedure in connection with amendments?-A. I would prefer that an'
amendment procedure be incorporated in the Canadian Constitution as an
integral part of the British North America Act. I think it would be a mistake
to simply enact it as an amendment to the Statute of Westminster,
Q. I t seems t o me that comes quite properly within the spirit of the Statute
of Westminster which is an endeavour to assert more positively tthe autonomy
of the Dominion, and its constitutional right to legislate. 'It would simply include#
in that right the right t o amend its constitution. After all, the Statute of
Westminster does confer power on the Dominion parliament to amend Imperial Acts, and why could we not go a step further in the Statnte and confer
power to amend the Imperial Act known as the British North America Act?-A.
That was expressly reserved.
Q. Wipe out the exception and provide for procedure. It seems to me it
very properly belongs in the Statute of Westminster since it has gone so far as
to give the Dominion parliament power to amend.an Imperial Act?*.
I think
i t would be preferable to incorporate the amendment procedure in the B.N.A.'
Act. I t would be more appropriate from an historical .standpdht and more,
convenient for students.
Q. You could not publish it in the school books as succinctly. a s 'if it
all in one Act, I agree?-A. I am not over-stressing the imporC.ance af that: ' ' :l
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Hon. Mr. LAPOINTE:If YOU would wipe out the exceptions in the Westneter Statute then we could pass our own act and provide for procedure here.
T N E ~ S : By legidation of the Dominion parliament?
I
Hon. Mr. LAPOINTE:Yes.
The CHAIRMAN:
Without consultation with anybody.
. - Hon. Mr. RALSTON:The statute would then empower you to amend the
act and the way in which you would amend it would be to substitute your own
The WITNESS: Would not the question arise there as it arose in Great
Britain with respect to the subsidy question in 1907 and the propriety of the
words "this settlement is final and unalterable." What the Dominion parliament
enacts this year may be repealed next year. How far would the provinces
be satisfied to have the Canadian constitution expressed merely in terms of an
act of the Dominion parliament?
The CHAIRMAN:
That goes to the question of putting the power in the hands
of the Dominion parliament.
Hon. Mr. RALSTON:
I would do more than wipe out the exceptions. I would
wipe out the exceptions and provide terms under which the Dominion could pass
an act amending the B.N.A. Act, some formula arising out of those conferences
which might involve some of the principles you spoke of, namely concurrence
of a certain proportion of the provincial legislatures or as Mr. Ollivier menin proportions of the inhabitants of the Dominion or. certain
Might not this happen: as soon as you wipe out the exThe CI-IAIRMAN:
ceptions in the Statute of Westminster and have the Dominion government provide a certain method of procedure requiring the concurrence of provinces or
somebody else,in the course of two or three years the 'Dominion g o v e r a e n t
decides i t wants to change that method of procedure, would it not be in a position to change it?
Hon. Mr. RALSTON:
I would do more. I would wipe out the exceptions and
additionally provide, however, that with respect to amendments to the constitution the Dominion parliament may legislate with concurrence of the provinces
or a certain number of them or a certain proportion of the inhabitants or under
whatever conditions might be agreed on by the conference.
The CHAIRMAN:
That would be only the act of a Dominion government.
Hon. Mr. RALSTON:NO, the Statute of Westminster empowering the Dominion parliament to pass legislation amending the constitution would prescribe
certain limitations or restrictions.
Hon. Mr. LAPOINTE: If you wanted later on to change that method of
procedure, you would have to go back/
That is right.
- Hon. Mr. RALSTON:
Hon. Mr. LAPOINTE:And amend the act again.
'
The WITNESS:I had in mind this as an alternative.
Hon. Mr. RALSTON:
We would have to go back again.

Hon. Mr. RALSTON:NO, because if I may suggest, the B:N.A. Act of 193t3,
as I understand it, would lay down that the Dominion parliament may amend the
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B.N.A. Act subject to certain sanctions, and therefore you would have to go
back to the British parliament again to get that amendment before you could
change the section.
The WITNESS:YOUcould say it shall be amended when the amending proposal has received a majority vote in both houses of parliament and has been
approved by the provincial legislatures or a majority of the provincial legidatures.
Hon. Mr. RALSTON:I agree with that, but if you wanted a change or
wanted to amend and instead of a majority vote you were to substitute twothirds, you would then have to go back to the Imperial parliament?
The WITNESS: That is right, unless you used your amendment procedure
to effect the same pukpose.
The CHAIRMAN:
That would not be true if the Canadian constitution. was
a Canadian act instead of the B.N.A. Act as it is to-day. That will be all,
thank you, Professor. Doee any member of the committee think there is a
necessity to call any further witnesses?
Hon. Mr. RALSTON:Were any others suggested?
The CHAIRMAN:
None, with the exception of Mr. St. Laurent. Do 'you
think there would be any advantage in calling him?
Hon. Mr. LAPOINTE:It might be a good thing.
Hon. Mr. RALSTON:He has been a great student of constitutional history
and occupied the very prominent position of president of the Canadian Bar
Association.
The CHAIRMAN
: Will you move that he be called?
Yes.
Hon. h4.r. LAPOINTE:
Carried.
The CHAIRMAN:
I do not know when we shall meet again, because it -will
be a question of getting this gentleman here to give evidence, and also hearing
from the provincial premiers, so there does not seem to be any particular rush
until we have obtained that information.
Mr. WOODSWORTH:
If we do not hear from them, we will present our report
anyway.
The CHAIRMAN:
Yes. Would it be satisfactory to meet a t the call of the
Chair?
Hon. ~IEMBERS:
Yes.
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The committee adjourned at 12.45, to meet again at the call of the Chair.
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H o u s ~OF COMMONS,
April 16, 1936.
The special committee appohted to enquire into the best method by which
the British North America Act may be amended, met this day a t 11 a.m., Mr.
Turnbull, the chairman, presiding.
The CHAIRMAN;Order, gentlemen; we have a quorum present. Several
telegrams have been received from the provincial authorities which I propose
reading into the record if the committiee has no objection; these are in response
to the telegram which we sent out some time ago and which is on the record
now. The reply from British Columbia is already on record. The replies are
as follows:HALIFAX,N.S.,Apr. 3, 1935.
A. A. FRASER,
Clerk of Committee on B.N.A. Act, Ottawa.
Our legislature now in session.and most difficult to attend to matter
of this kind now in way you suggest. We feel matter should be approached
by conferences between representatives of provinces and Dominion where
each would have the views of the other and ample time to discuss the
matter.
(Sgd.) J. H. MACQUARRIE,
Attorney-General of Nova Scotia.

QUEBEC,
Que., Apr. 3.
A. A. FRASER,.
Clerk of Comaittee on B.N.A. Act,
House of Commons, Ottawa.
Your telegram received. Surely the committee cannot expect that
the views of the province of Quebec will be discussed by an exchange of
telegrams or letters. In a matter of such importance I suggest that a
conference of the Dominion and the provinces should be held.
(Sgd.) L. A. TASCHEREAU.
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REGINA,Sask., Apr. 3, 1935.

.

Chairman of the Committee of Amendments, to the B.N.A. Act,
House of Commons, Ottawa, Ont.
Referring to your telegram of the twenty-seventh day of March
&&g.
~2 + #<:whereinyou request the government of the province to make representations either orally or by written memoranda as to the methods of procedure
'
. which .this province woul& duggest in connection with amendments to
the Canadian Constitution I would say that I have been ,followin
with
queseiod 'o what
intense interest t h y ypceedin g of ,your eemq&tee. .
if
any
provision
is
o
be
ma
e
ftjr
amendment
.of
the
Canadi'an
Constitu- r,' tion from time to time is a question'whioh ultitnately must be decided
.
by conferences between.the governments of the provinces and the governChnada with the possibility of a previous prelimin~ry inter. ,,ment
. of
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provincial cbnference. I n view of this fact i t would appear to be unwise
for the provinces to be giving their views before a committee .of the
House of Commons. With due deference might I be permitted to suggest
that the proper procedure is for your committee to pursue its present
enquiry and to make a report to the House of Commons which I presume
will either be accepted or amended or merely received without binding
the government to accept the proposals of the committee and with this
report available the provinces could then give consideration as to what
attitude they desired to take and perhaps discuss the matter amongst
themselves and thereafter join with the federal government in a general
conference. The report of your committqe would serve as the basis of
discussion around which would take place the ultimate solution of this
problem. We realize that the question is one of great national importance
and should be decided in the welfare of Canada free of all political
considerations and we are certainly prepared to do our share towards
the facilitating of a solution but we feel that we must look after the
interests of the province and I think that the procedure I have outlined
would be the proper course for us to adopt a t this time.
(Sgd.) T. C. DAVIS,
Attorney-General.

-

C H A R L ~ E T O WP.E.I.,
N,
Apr. 4, 1935.
A. A. FRASER,
Clerk of Committee British North America Act,
House of Commons, Ottawa, Ont.
Your wire March twenty-seventh. Government of Prince Edward
Island is 9.f opinion that Dominion government should formulate its plan
and policy for the purposes intended and that this should be submitted
to the provinoial governments and afterwards discussed a t a conference
, of representatives of the provinces and the Dominion.
(Sgd.) H. F. MACPHEE,
Attorney-General.
WINNIPEG,Man., Apr. 5, 1935.
A. A. FRASER,
Clerk of Committee on the B.N.A. Act, Ottawa.
Your wire twenty-seventh March re method of amending British
North America Act received. Our legislature now in session. Will give
consideration to request and submit recommendatipns after prorogation.
S. jJ. MAJOR,
~ t t o r n e ~ - ~ e n efor
r i lManitoba.

N.B., Apr. 10, 1935.
ST. JOHN,
A. A. FRASER,
Clerk of Committee on B.N.A. Act, Ottawa, Ont.
Will forward written submission when House resumed after adjournW. H. HARRISON,
Attorney-aGeneral for New Brunswick.
4
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The province of Ontario has not replied so far.
I might say that we telegraphed Mr. St. Laurent to appear to-day, and a t
first he accepted but afterwards found that he had an appointment which
prevented him from attending. It may be that he will be able to come and
address us after the adjournment if it is found desirable.
:'
We have with us this morning Dr. Beauchesne, Clerk of the House of (;;:
I.=
Commons, who has some information he desires to give us on the subject of our ' .
,:
reference.
l
Dr. Arthur BEAUCHEGNE,
C.M.G., LL.D., K.C., Clerk of the House of 5:
:* Commons.
.
Dr. BEAUCHESN Mr. Chairman and gentlemen: it is quite true that if we
apply to the British%orth America Act the principles followed in the interprets;
i
tion of statutes, it is'not a compact between province^; i t is an Act of Parliament which does not even embody all the resolutions passed in Canada and in
London prior to its passage in the British parliament where certain clauses that
had not been recommended by the Canadian.provinces were added. The resolutions of the Quebec conference were not passed by the legislatures of Nova
Scotia and New Brunswick. As to this, I would refer you to the able papers
- read
before the Canadian Political Science Association in 1931 by Mr. N. McLeod
Rogers and the late Mr. J. S. Ewart. Nevertheless, the British North America
' ,,
Act has created a situation tantamount to a compact between our provinces
which may differ in certain particulars, but, as far as legislative powers are
concerned, are on equal footing.
?
\
Mr. BOURASSA:
YOUmean between the provinces prior to confederation.
NO, no, between all the provinces.
Ti' .. Dr. BEAUCHESNE:
I,
Mr. BOURASSA:
Yes, but the compact was made before co$ederation.
I i
Dr. BEAUCHESNE:
Yes, there was a compact before confederation. It-was
I, . embodied in the Act, and that Act has created a situation between all the
.
t-, .
1
pr,ovinces.
As they all contribute to the federal revenue, they are in partnership for
,
the management of Dominion affairs and the four original provinces do not
,
enjoy any special privilege over the other five. As a matter of fact, they are
- made equal by section 146 of the British North America Act which provides
!'
that new provinces may be admitted " subject to the provisions of this Act."
4
These words are carefully repeated in section 2 of the Manitoba Act, in the
U ;
preamble of the Order in Council admitting British Columbia to bhe Union, in
preamble of bhe Order in Council admitting Prince Edward Island, in section
- ,
, , the
3 of the Alberta Act and in section 3 of the Saskatchewan Act.
It follows that the British North America Act, as i t stands to-day, after
,, * having been in force for many years, may be compared to the charter of a
society in which the Dominion and the provinces are members and none of
them should be listened to by the British parliament if i t tried to alter that
charter without the consent of the others. The fact that the Dominion of Canada
,
did not exist before, but was created by, the British North America Act does
j . not
place it in an inferior position. The same thing happened to Ontario, Quebec,
r
Alberta and Saskatchewan which had no separate legal status before they were .
; : constituted into Canadian provinces. As the legislative powers of the nine
provinces are defined in section 92, and the residuary powers are granted to the
Dominion in section 91, it seems that neither the provinces nor the Dominion
are free to ask that the British parliament either expand or contract those powers
-,
without the concurrence of the others.
$
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Motor vehicles were not known; aviation was a dream. The west was uninhabited except by Indians, half-breeds, fur dealers and roaming buffaloes. The
population of British Columbia was very small since it was put down in 1871
to 45,000 of which number only about 9,000 were whites. Prince Edward Island
d a population in 1861 of 80,857.
The Act was passed mainly as a compromise because the legislature was
so deadlocked that nobody cquld form a government. We were then a colony
with a governor who still recerved elaborate instructions from the colonial office.
There was no question of our representation in foreign countries; we were not
even allowed to negotiate our own treaties; there were British garrisons in our
country; social reform was looked upon as the last word of dangerous radicalism.
We have since progressed very materially; our industries have been multiplied; our urban population has exceeded our rural population; the war and its
dire consequences have appeared; Imperial Conferences have taken place; thd
British Commonwealth of Nations has been formed; the Statute of Westminster
has altered our status. Most of the provinces have lived beyond their means,
but they have let up on the autonomy principle in later years. Nobody will
doubt that economic legislation in Canada is more difficult of introduction than
in any other country in the world, on account of our dual system of government.
The time has come, in my humble opinion, when the British North America Act,
except as to minority rights, should be transformed and a new constitution more
in conformity with present conditions should be adopted. Amendments here and
there would be mere patchwork which could not last. The people of 1935 are
different from those of 1867. What we want is a new constitution.
By what procedure should it be adopted?
Drafting a constitution is a serious matter, particularly in a federated
country like Camda. Suggestions have to be weighed with calm deliberation
and reconciled with the needs of the nation. Some plan embracing the whole
life of the nation has to be accepted. Geography, natural resources, avenues of
trade, transportation, social legislation and racial harmony have to be considered.
It is idle to think that this can be done in the same formal way as an amendment to a public statute. The new constitution must leave nobody with a
grievance. A spirit of conciliation should predominate. For these reasons, the
task must be intrusted to an independent body in which all the elements of the
country will be represented. I, therefore, beg to suggest an imposing Constituent
Assembly formed of eminent men coming from all parts of Canada. Provincial
conferences, attended by a few ministers meeting behind closed doors, would
hardly satisfy public opinion. The debate should be public. I submit that a
Constituent Assembly, chosen by the provincial legislatures and by the House
of Commons, representing the main political parties and groups in proportion
to the votes given a t the last general elections, should meet i~ session a t Winnipeg
and discuss the constitution from all its angles.

'

-
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I am not stressing Winnipeg. I want the assembly to sit in a city in the
st. It would not be necessary for a delegate to be a member of parliament,
of a provincial legislature.
Constituent Assemblies have been resorted to for framing constitutions in
many countries. One of the best known in history was the Assemblee Constituante which sat in Paris from 1789 to 1791 and drew up a new constitution for
France. It consisted of 1,200 members. The population of France was then
24,800,000. The chairman was only elected for two weeks, as the assembly did not
want to give too much authority to any of its members. The debate lasted from
August 4, 1789, to September, 1791.

m
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',!,,In 1848, a Constituent Assembly, consisting of 880 members, was elected
by universal suffrage in France for the purpose of drawing up a new constitution.
84 per cent of the population, voted. The assembly opened
and was only through with its constitution on the 4th of

When in 1787 the United States agreed to consider a change of constitution,
with the exception of Rhode Island, sent delegates who assembled
ay 14. The convention consisted of fifty delegates, and
thirteen states was then 3,500,000 people, i.e., about the
to-day. George Ticknor Curtis, commenting on this con" The Constitution of the United States and its History," says:This body of men assembled for the unprecedented purpose of
. thoroughly refprming the system of government with the authority of the
,
national will, comprised a representation of the chief ability, moral and
\
intellectual, of the country; and in the great task assigned to them they
. "'
exhibited a wiedom, a courage and a capacity which had been surpassed
by no similar body of law givers ever previously assembled. The world
'
had then seen little of real liberty united with personal safety and public
security; and ~twas an entirely novel undertaking to form a complete
wholly independent of tradition, exactly defined in
on, to be created, at once, and a t once set in motion,
ent of the great objects of human liberty and sociaI
chief source of wisdom was necessarily to be found in
the errors which experience had shown to exist in the
Articles of Confederation. Naturally, the individual members of the
convention were men of widely different views; the debates extended
four months' time; but the c o u n ~ l sof the leading spirits at last
en, as Hamilton, Madison, Fra'alin, Gouverneur
Randolph and Rufus King. Washington was the pre-
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There were 1,200 delegates "in ihe Constituent Assembly of. France when
its population was 24,800,000 and 880 when it was 35,400,000. There were
fifty delegates a t the Philadelphia convention when the population of the United
States was one-third of Canada1&present population. Considering, therefore,
the vastnesa of our country, the conditions in the west and in the east, and
our bilingual character, we would, make no rni$take if we formed a constituent
assembly of 223 delegates.
The number of members representing tihe Dominion and each province
would be equal to one-fourth of the membership in the Senate, the House of
Commons and in the legi~tlatures,including the Quebec Legislative Council,
which membership is now as follows:
Senate . . . . . . :. . . . . . . . . . . . . . . . . . . . . . . . . . . 96
House of Commonsl . . . . . . . . . . . . . . . . . . . . . . . . . . 245
Alberta.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
63
British Columbia . . . . . . .: . . . . . . . . . . . . . . . . . . . . 48
Manitoba.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55
I
New Brunswick . . . . . . . . . . . . . . . . . . . . . . . . . . 48
.
: Nova Scotia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
Ontario . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90
.
. . . . . . . . . . . . . . . . . . . . . 30
.
1 . . . . . . . . . . . . . . . . . . . . 24
re . . . . . . . . . . . . . . . . . . . . . . . . . . 90
. . . . . . . . . . . . . . . . . . . . . . 63

...l.
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Total

..............................

882
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The representation would be as follows:Senate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
House of Commons . . . . . . . . . . . . . . . . . . . . . . . . . .
Alberta . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' . .
British Columbia . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Manitoba.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
New Brunswick . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Nova Scotia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Ontario . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Prince Edward Island. . . . . . . . . . . . . . . . . . . . . . . . .
Quebec . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Saskatchewan . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Total

............................

24
61
16
$12
14
12
8
23
8
23
16

223

I submit that the British government should be asked to send a delegation.
M y suggestion is that if the constitution is passe.d, the British North America
Act should be repeald. I would imagine it would be a very serious matter for
the British government to abolish or renounce its authority over Canada which
was given to it by the British North America Act. Besides that, there are many
other things to be taken into consideration as to why, if we pass this constitution,
we should not ignore Great Britain. There is, for instance, the question of
defence, the question of Great Britain's interest in America on the Pacific and
on the Canadian coast.

By Hon. Mr. Mackenzie:
Q. Who will confer the authority upon this Constituent Assembly?-A. I
am just coming to that.
The assem>ly should be convened by provincial proclamations issued in
each province and by a Dominion proclamation in which it would be clearly
stated that the minority rights now guaranteed by the British North America
Act should not even be d.iscussed.
In choosing the delegates to this Constituent Assembly, due regard should
be given to the representation of all classes. Business men, farmers, professional
men, scholars and labour men should be represented. Although the Dominion
would send an important delegation, the assembly, should not be a Dominion
assembly, but rather an assembly of the provinces' representatives in consultation with the Dominion.
There ought to be no government si&e and no official opposition in such a
body, which should work on the lines of coalition. A committee consisting of
the premiers and leaders of the opposition in the House of Commons and legislative assemblies wuld have charge of the agenda and daily order of business
which, under ordinary rules, could be adjusted daily by .erperienced parliamentary
clerks. Speeches ought to be recorded by Hansard.
I would suggest that the assembly do riot sit in O t t a ~ ain
, order that i t may
not have the appearance of being dominated, or even influenced, by the Dominion
power; and, as the western provinces are of such paramount importance in the
country, I suggest the best city for the representatives to gather in would be
Winnipeg.
The first days of the Constituent Assembly should be devoted. to debating
the following motion:That, in the opinion of this assembly, it is expedient that the British
North America Act should be amended so as to meet the requirements of
present conditions while preserving the minority rights guaranteed by the
said act.

By Mr. Bmrassa:

.

C

Q. Did you not suggest "repeal" of the British North America Act? You
say ('amended" there.-A. Oh, yes.
The CHAIRMAN:It should be repealed and a new act sqbstituted, he says.
Dr. BWUCHESNE:Yes. That escaped me. It should read:That, in the opinion of this assembly, it is expedient that the British
North America Act should be transformed into a constitution that would
meet the requirements of present conditions while preserving the minority
. rights guaranteed by the said act.
The Assembly would first meet a t 11 o'clock a.m. and sit until one, and
. then from 3 to 6. After a full discussion on the general principles had taken
place, several committe'es would be formed. Then the Assembly would adjourn
until the committees reported. A draft constitution would afterwards be submitted to the assembly.
At the first meeting of the Assembly, each province would present its case,
as would the Dominion and the British delegation.
The committees would deal with every chapter of the British North America
Act, and more particularly with sections 91 and 92.
A Constituent Assembly could take up every question that has been mooted
in the past twenty years with regard to the constitution. For instance, the
questions of reducing the number of provinces, the electing of senators, the
question of fisheries, the Companies' Act, insurance law, the radio, etc., could all
then be considered. Conditions with regard to all these matters are so different
from what they were in 1867 that they should be carefully surveyed. Whether
our country should be changed from Dominion to Kingdom is also a subject
which might then be discussed. I would suggest that the country could be called
' "The Federated States of Canada."
Once a constitution has been passed by the Constituent ASembly-

By Hon. Mr. Mackenzie:
Q. How passed, by pure majority or a majority from every provincel-A.

Pure majority.
Q. Of the entire assembly?-A. I suggest a majority, for the Constituent
Assembly would be one body.
Once a constitution has been passed by the Constituent Assembly, it should
be adopted by each province and by the Dominion, but before coming into force
it should receive the assent of His Majesty the King of Great Britain, who is
also the King of Canada.

l

By Mr. Bourassa:
Q. As King of Canadal-A.

As King of Canada.

By Mr. Veniot:

,

,

-

Q. Suppose some of the provinces refused to adopt it, what then?-A. I
think then it would fall through.
Q. What is your opinion there?-A. I think it would fall through. I think
we would have to return to the British North America Act.
It would have to be assented to by the King as the King
The CHAIRMAN:
of England, on account of the present British North America Act being now an
act of the Imperial parliament.
Repeal would have to be given by the King as King of
Mr. BOURASSA:
Great Britain, but the new constitution would have to be assented to by the
King as King of Canada.
Dr. BEAUCHESNE:
He is the King of both countries.

The

,.

,

CHAIRMAN:

I was just covering the point of the 'Imperial Act,

-:Mr. BOUI~ASSA:Quite so.

Dr. BEAUCHESNE:
A special clause should provide for His Majestyls assent.
\ly:i.$houtthe Kibgls signature, t b aonstitution would not be; valid. .-This provision ought also to .apply to subsequent amendments, Such a provision, while,
preserving our, autonomy, would show that we belong to the British Common:
wealth of Nations and are still within the ambit of the Empire. I fail to see
the necessity of making our cbnstitution an act of the British parliament, because
it~dealswith Cabadian affalrs qnly, but there may be certain clauses affecting
Great Britain which the W.est,minster parliament might have to approve, ,
After our constitution 1s m force, how should we amend it?
'
Mr. BOURASSA:
On t h a t point, why not follow the Irish method as to these
e
the object of a tredtyf
conditions between Great Britam and Canada, ~ a k them
As you know, that was the way they dealt with. it in Ireland. They made 8
.
treaty, and then the constitution was made a part.
The CHAIRMAN:
Treaties and contracts are so easily broken in these d~bys.
. Mr. BOURAS~A;
Oh, ye#,
The CHAIRMAN:
Constitutions are not so easily broken.
. Mr, LAPOINTE:I would not admit that. '
Dr. BEAUCHESNE:
After our constitution is in force, how should we amepd
fi?
I do not think it would be advisable figain to call a Constituent Assembly
such as I have suggested above. This procedure may be regorted'to when a hew
constitution has been drawn up, but it does seem a little absurd to adopt it
every time the oountry feels that some amendment ought to be made. Tb$
right of each proviace to & m e 4its own constitution as provided in S e c t i o ~1 OS ,
section 91 of the British North Arherica Act should be preserved, but wfienever
any material amendment to the Dominion or provincial powers might be aeeded
a vote of two-thirds of the Dominion parliament and of the legislatures should
be required. "
Speaking about questions that may be debated a t the Constituent Assembly
may I suggest that subsidies should be taken up. They should not b.e paid $9
the provinces. Those subsidies infer a certain idea of subservience which id riot,
in keeping with real autonomy. I would rather have taxation readjusted so that
each province would have sufficient revenue to manage its own affairs without
begging support from the federal treasury. It may be that certain services are
too expensive for local governments, and. they should be transferred to the
'Dominion.
Each province should pay the salary of its Lieutenaht-Governor, although
he would be appointed by the federal authority, in the same way as the Dominion
remuneratee the Governor-General who receives his appointment from the King.
I also think that each province should appoint and pay the judges of its
Superior, Bupreme or High Courts of Justice who admi ister justice within its
boundaries. True, these judges adjudicate on federal la' S, but the same may be
said of the stipendiary magistrates and justices of peace who adminiater part of
the Criminal Code. '
. .
I
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By Hon. Mr. Lapointe:
Q. Then if they pay for the judges, they would appoint them. The man
who pays the piper calls the tune.-A. There is no objection to that. I think
the less the Dominion would have to do with the provilices, the better it would
be for the Dominion.
. -. Hon. Mr. V E N I ~ That
:
is one thing you w'ill never get the pravinoes t o
consent to.
Never get .them to consent to what?
Hon. Mr. LAPOINTE:

.

:. I
:'
lion. Mr. VENIOT:Paying for the judges, themse1ved"and paying fdr €he
Lieutenant-iGovernor, and having them appointed by the federal government.
r!
Hon. Mr. LAPOINTE:Oh, no, of course not.
Dr. BEAUCHESNE:
It must be remembered that confederation was organized
"
by a man, Sir John A. Macdonald, who believed in legisldtive union. Now and '
then in the British North America Act we stumble on clauses which show clearly , .
that an attempt is made to bring as much power as possible within federal
8,., - authority. Whenever he can, Sir John A. Macdonald refers t o the federation
3 :
as ,the qnion, with a capital " U ". He does so in the preamble. The heading
: : ' of the second chapter is called the " Union ". The same word appears in Sections $, 19 and 25 where he states that the name of the first senators shall be . : .
' '
'
insert64 in the Queen's Proclanzation of Union; in sections 42, 65, 81, 84, 88, 102,
'
- 1'07, lil, 115, 116, 121, 123, 124, 126, and 137 the word " Ufiion " is mentioned.
The word " Confedertition " does not appear once.
.
If you had a copy of the Act here, Section 139 is very interesting. It shows
a deliberate attempt to make a union. It reads:1
Any Proclan~ationunder the Great Seal of the province of Canada
issued before the Union to take effect a t a time which is subsequent to
. _
the Union, whether relating to that province, or to Upper Canada, or to ,
' Lower Canada, and the several matters and things therein proclaimed
',
. ,
shall be and continue
force and effect
as if the Union had not been ,
p : . . . ,. iL 1
. . of like
' ?
.[.C$
made.
,
);;i
:
,
.,
;1i4~\:$..>'hc
,
. ' l > Section 145 states
that the construction of the Inter-Colonial Railway is
-:,
essential to the consolidation of the Union (with a capital '(U ") of Briti~h ' ;:'
.
North America; and Section 146 provides for the admission of colonies or provinto the Union (Again with a capital " U ").
.
l~._inces
"Sir John Macdonald, who was a great statesman and & great politician,
t ' Sgal)ied as early as 1861 that legislative union would not go, but he said then
- .,*
,. : on 'the floor of the legislative assembly that " The true principle of a confedera- . , ,
tion lies in giving to the general government all the principles and powers of
, .
sovereignty." AS Sir Joseph Pope says, a t page 11 of the " Correspondence of - ,
. Sir
John Macdonald 'l, " He laboured for the creation of a strong central govern- ' "'
ment '!., ..
-d.
There have been many disputes about provincial lights since l867 and ,it
'r '
',
seems ,qgrtain that when a new constitution is drrcwn up the distribution of
., .. federal and provincial powers will have to be modified.
- *
I submit that appeals to the Privy Council should be dealt with by our
t
2,. . colfatitution. Some arrangements should first be made with the British Privy '
.d. 1
~ o u n c i lthat a Canadian judicial committee, consisting, of Canadians only, be
.,
' appointed to sit in Ottawa Where they would hear Canadlan cases. This method
:
d ' would preserve the principle of taking our cases to the highest tribunal without , ., ,,:,- going out of our own country. We have in Canada very distinguished jurists
on the bench and at the bar who could fill these positiaons very
,
. acceptably.
,-.c
,
. a ';4
,,T~.fl
.L:
.
,,
.,
B y Mr. Bourassa: '
&,:l~o,fildthat not curtail the jurisdiction of'the Supreme Court?-A. They
,:
h ~ v the
e E$ h Court of Judicature in England the same' as we' have; still th'ey
'ip h a ~ pthe ju icial cgmmit'Gee cif the Privy Council.
hsve in the provinces intermediary stages which they hdve
I ., ,, ;M~.,E&sT:
C
not in Englan4 befqxe they reach the Supreme Court.
!PTMr. B O ? R Y ~ Inferio~
:
jurisdictions, then.
, •
${ , '
Mr.
ER'N~T:
We
have
a
Tjial
court,'an Appeal Court, and tlieri a Supreme,
rl .
CdGrt~+k&tevetevei
t%6;65;7st~rn'id' the vdridus pr~vin~es!
,they go thioukh the three ,
,
' .
.>
$j. stages.
+.
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Dr. B E A U C H ~ N E : My suggestion would not increase the number of appeal
courts. I t would leave it the same as lt is to-day.
Hon. Mr. LAPOINTE:
There is 110 Privy Council appeal in England.
Mr. ERNST:The House of Lords.
Yes, it is the House of Lords.
Hon. Mr. ~APOINTID:
.
Dr. BEAUCHESNE:
I t is the House of Lords.
Mr. ERNST:
The foot of the Throne.
Dr. BEAUCHESNE:
I do not say the foot of the Throne." I say "the highest tribunal." We have laws which state what cases shall be taken to the Privy
Council; but I say that thost cases should be taken to a Canadian Privy Council.
The members of the Canad~anJudicial Committee of the Privy Council could
be chosen by our own government and appointed by the King. The Dominion
would give them adequate remuneration. They would sit four times a year. I
should not suggest that they take the place of the Suprenle Court, which would
continue to exist here in the same way as the Supreme Court of Judicature of
Great Britain. I would leave the jurisdiction of the Judicial Court Committee
for Canadian cases the same as it is to-day.
.
Mr. BOURASSA:
Before leaving that subject, let me say the Judicid Committee, as you know, is oonsidered in England as being partly a political body.
That is one of the anomalies. It is presided over by the High Chancellor, who
is a member of the government. The late Lord Haldane told me what a difficult
position it was at times for the High Chancellor to act in purely a judicial
' capacity, but a t the same time acting as a member of the cabinet, dealing with
the same question.
Hon. Mr. LAPOINTE:
He still does that.
.
Mr. BOURASSA:
Of course; I know, but I am thinking of the difference in
tradition and political spirit of Canada and Great Britain. If we created 9
judicial commitke of the Privy Council, I am afraid Ghat would tend to the
introduction of politics into the judiciary.
Dr. BEAUCHESNE:
AS it is to-day, our appearance before the Judicial Cornmittee is an act of subservience on our part; and if this country is in favour of
taking its appeals to the Privy Council, why do not we organize. a judicial corn. nllttee in our own country?
Mr. BOURASSA:
Why not widen the jurisdiction of the Supreme Court.
Dr. BEAUCHESNE:
Well, this is a question to be considered.
Mr. ERNST:It is wide enough.
The C ~ A I R M AAfter
N : all, the discussion is interesting, but we are getting
away from the matter of amending the British North America Act.
Mr. BOURASSA:
The paper is so interesting it is difficult to resist the temptation.
I did not stop it, but I do not think we ought to go into
The CHAIRMAN:
l
that broad inquiry.
Dr. BEAUCHESNE:
If YOU will allow me, Mr. Chairman, I will just make
- another suggestion; if we have a constituent assembly and if we discuss the
making of a new constitution, I think i t should provide far a federal district.
I think it is an anomaly that Dominion affairs should, to a certain extent, be
'' subject to provincial authority. I would suggest that we have a federal district
taking in about 25 square miles on each side of the Ottawa river.
Mr. BOURASSA:
YO; don't advocate transferring it to Winnipeg?
,Dr. BEAUCHESNE:
Winnipeg would be for the discussion of the5 assembly in
order to make sure that the Constitution was not a federal affair.
((
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Dr. BEAUCHESNE:
Take the question of education. If the Dominion to-day
wanb to organize a research institution such as Scientific Research Council or
any technical institution, it is always met with the B.N.A. Act. It is said the
Act encroaches on provincial authority. If we had a large federal district this
could not happen. We might even have under the federal government a very
large national university, and I think if each province gate a certain number of
scholar~hips,say 10, 16, or 20, the university would turn out each year a n d .
supply to the country a large number of educated men with the proper Canadian
spirit. These young men would come from all parts of the Dominion.
This university would be supported by the Dominion treasury?.
Mr. COWAN:
Dr. BEAUCHESNE:
Supported by the Dominion treasury. If there was a
federal district, in order to make that federal di~trictattractive in a big country. like Canada, I would suggest the creation by the government of a national park
of 75,000 to 100,000/ acres to the north and northwest of the city. I would
suggest that as much as possible of the country round about the Laurentian
hills be included in order to make the park beautiful and attractive. Mr. Chairman, that is all I have prepared.
Mr. BOURASSA:
On the question of a federal district, would you suggest
the example of Washington and disfranchise all the voters?
Dr. BEAUCHESNE:
NO; I do not think because a man is a civil servant he
ceases to be a citizen.
Hon. Mr. MACKENZIE:
In the matter of the Constituent Assembly, would
you not require a preliminary conference to agree to the set up of such a body?
I would suggest that each province be asked for its
Dr. BEAUCHESNE:
opinion. I think if there is a preliminary meeting it should be representative
of all provinces in the Dominion.
Hon. Mr. LAPOIEJTE:
Sir Clifford Sifton advocated a mxtter of this kind,
and he suggested that resolutions should be first adopted by the legislatures of
every province, favouring the idea of calling a national constitutional convention, and that would give the authority for summoning the convention. I think
it was along pretty much the same lines as you suggest.
Dr. BEAUCHESNE:
I did not see it; but of course this committee could make
suggestions as to the preliminary meeting to be held.
Mr. BOURASSA:
And besides, the fact that you suggest fixed representations
of each province carries, then, as a consequence, that the constituent assembly
could not meet without consent of all provinces; because each province would
have to appoint its delegates to the convention. Therefore you acknowledge to
.I
j
.
each province the liberty t o agree or disagree.
MT.!COWAN
: Was it your idea, Dr. ~ e a u c h e s it,h a t txe conetituenk assembly
would be given power to make an inquiry and bring in a report?
It would draft a con~titution,one of the clauses of which
Dr. BEAUCHESNE:
would be t o ask for the repeal of the B.N.A. Act.
i,
.
Hon. Mr. MACKENZI~:
Except minority rights. , , , .>
Dr. BEAUCHESNE:
Minority rights would not be'discussed a t all. I would
include in the constitution, the same clause as now exists in the B.N.A. Act with
regard to minority rights.
Hon. Mr. VENIOT:That refers only to two provinces.
v
.
Mr. ERNST:
NO.
,
Hon. Mr. VENIOT:I n certain respects it is only in effect in two provinces.
Mr. ERNST:You cannot tell as to the future.
I
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Dr. BEAUCHEPNE:
They affect the Dominion parliament, in section 133.
The CHAIRMAN:
We have education and minority rights in Saskatchewan.
Mr. GAGNON:
It seems to me we ought to define what we mean by "minority
.rights." Since we have been sitting in this committee we have used that expre!sion as a sacrosanct expression; nobody dares to touch it. It seems to me it IS
very important.
Hon. Mr. VENIOT:Since the adoption of the B.N.A. Act there have been
minorities created in the different provinces. Do you suggest in the conference
that their claims to rights and privileges should be discussed?
Dr. BEAUCHESNE:
I would not have any minority rights discussed. There
is nothing more dangerous in Canada than a discussion of minority rights. A
-discussion of them would wreck the whole Constituent Assembly.
Hon. Mr. VENTOT:That is quite true, but where the minorities feel that
they are labouring under conditions which should not exist, it leaves an ill
feeling. If this conference you suggest is to be called and has not got pluck
enough to deal with the question that is causing a great deal of uneasiness in
the country, then I do not think it should exist at all.
Hon. Mr. MACKENZIE:
YOUsaid in your paper, Dr. Beauchesne that subsidies to the provinces should be discontinued, but before that could be done we
would neet to get a final accounting of the various provinces making claims.
Dr. BEAUCHESNE:
Yes, we would need that.
Hon. Mr. LAPOINTE:
And a new basis of taxation.
Dr. BEAUCHESNE:
A new basis of taxation; increase provincial taxation,
perhaps change the, power. I do not see any absolute necessity of all provinces
having the same legislative powers or executive powers. I do not see any necessity of having it as it is to-day. Tak the question of fisheries. The province
of Quebec has more power in regard to fish'eries than the,province of Manitoba,
where there are fisheries, or the Maritime Provinces. It is not absolutely neoessary to have theOgame power.
Hon. Mr. LAPOINTE:
Does it not depend on the constitution, because under
the civil laws of the province of Quebec' the bed of the rivers, even the St.
Lawrence, river, belongs to the Crown.
Dr. BEAUCHESNE:
Yes, Mr. Lapointe.
. . ..
Hon. Mr. LAPOINTE:
That depends on the constitution. .
Dr. B~AUCHEPNEI:
My point is, it is not absolutely necessary that the same
,powers be given to each provinpe. Suppose you haxe a province, for ingtance,
in the we&, which claims that it cannot afford to manage all its social legislatjdp.
What prevents it from giving part of it to the Dominion, provided there is, some
, $cnmpensationbeing given for it. If
the Dominion mauages some of the p~ovince's
affairs, it should get revenue,.or should be compensated for it. But I think these things should be settled by each province, and each province should be an inde" pendent country with power to do whatever i t pleases. And I would have a wall
between the provinces and the Dominion, and I would havg no appeal, no veto,,
and no remedial appeal, nonei&$all that misery we have had here since Confederation; qr~deach province would own its,own courts.,
L. .- .Mr. ~CDWAN:
, You say, ,Dr. ' ~eaucbeine,that @e ~ o ~ ~ t i ' t ~
' ~s h~enr tp,b l ~ .
would provide a constitution, and you would submit that to the federal parliament and the provincial ~egislatures.,
Dr. BEAUCHESNE:
ye's;' and when 'they all agree to it, 1'wd;ld submit it
to His Majesty.
19iMlr. COWAN:Would yqu make it uqanimaus?
Dr. BEAUCHESNE:
No; I would mabe,it the ordinary majority.
Mr. COWAN:Would you make it unanimous in the provinces?
a

,
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Dr. BEAUCHFSNE:
NO.
Hon. Mr. VENIOT:Unanimity of provinces?
NO.
Dr. BEAUCHESNE:
Hon. Mr. VENIOT:What would happen if one provinck would not adopt it?
Dr. BEAUCHESNE:
YOUask if I would demand that all provinces agree to it?
Hon. Mr. VENIOT:Yes.
Dr. B E A U C H ~ NCertainly;
E:
i t would not be a constitution for Canada if
they did not agree to it.
Mr. ERNBT:I do not think we will eves get one on that basis.

d/

The CHAIRMAN:The average citinen has not the slightest idea of the
division between provincial power and dominion power.
Mr. COWAN:How are you going to educate public opinion?

The CHAIRMAN:
It is more than that.
The CHAIRMAN:Thwe would be a meeting of minds in a constituent
assembly that would not meet a t a royal commission.
'
Hon. Mr. LAPOINTE:It would appear more national in every way.
In France in 1848 they had a regular election on the
"F-1'::: Dr. BEAUCHESNE:
principal of u n i v w ~ dsuffrage, and they elected the assembly and whenMP.BOURASSA:
I n what year?
Dr. BEAUCHESNE:
1848.
,P',

-

Dr. B E A U C H ~ NIEthink
:
it would be

a,

very good way, provided-
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Hon. Mr. LAPOINTE:
For the find ~anction.
Dr. B E A U C H ~ NProvided
B:
it dues nat become a political football.
Hon. Mr. LAPOIXTE:I find one of your suggestions very bhasd to ent
6nd that is, irt a national convention, the Britiah parliament a~houldbe
gented. I cmnot see on what basis you arrive at that cm~lusion?
Mr. BOURASSA:
YOUdo not suggest that exactly?
IEon.. Mr. LILPOINTE:
The Canadian National convention.
Dr. BEAUCHESNE:
We cannot ignore Great Britain,
NO. The King, of course, would have t o ament. He is
Hon. Mr. LAPOINTB:
the King of Ca"mda.
Dr, BEAUCHESNE:
Yes.
Hon. Mr. LAPMNTE:Thlat representation f ~ 0 mthe British parliament should
come and discuss with Canadians what the constitution of Canada should be
will never be accepted by me.
- Dr. BECHE~NB:
No, I. do not suggest tht, I suggest that representation.
from Great Britain come here and look after the interests of Ctrwt Britain.
To-day Great Britain has the B.N.A. Act, and if, a;t any time, Canada did anything detrimental to the interests of Great Britain, Great Britain could amend
the act to switch that.
Hon. Mr. LAPOINTE:Due. They keep i.t and have the power to amend the
wt because we have not asked that it be transferred to us. They have tald us
that many tilpes. It is rather a source of worry to them. Under certain chcumstances the provinces might disagree with the federal parIiament on some amendment and they would be placed in a very dimgreeable position, They do not
want it; we forced it on them.
Well, can you not foresee a situation where there,would
Dr. BEAUCHESNE;
be so much hosltility between Canada and Great b i t a i n , that Great Britsbin
would say, [' I have the power to amend the B.N.A. Act and I em going to do it."
Mr. B o m a s s ~ :Do yo~rthink that would assuage the ho&tility?
Mr. ERNST:We would m&e OUI: own constitution.
Mr, GAQNON:Britain would! never attempt that to-day.

:

'

a

By Mr. Cowan:
Q. I wouJd like t o have your view clafified i n regard to the Imperial parliament. I think in your paper you said you did not think we should have ~wl
Imperial Act.-A. No.
Q. What do you mean?-A. I niean that we ~houldhave a-constitution
which would be a convention between a11 the provinces, a treaty betweeh all
provinces, assented to by the King of England that. would do away with, bgeiiig
governed by datute of the psrliamebt of Westminster.
,
Q. Did you say that such a constitution would not havp to be passed by the
Imperial.parliarnent7-A. Yeg, I have said that.

,

By the Chairman:
Q. And it would have to be ratified by eaeh pail.liamenk,'juidi st t ~ atreaty,
is ratified?-A. As soon as it is ratified the B.N.A. Act would be repedecl.

Q. And you would ask them to repeal it?-A.
have another can~tittltionsfghbd by the ging.

Yes. Beeauge we w&ld

BRITZBH IVOBTH AMERICA ACT
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Q. Was that the idea you had in mind in regard to Mr. Lapointe'e question;
that it would facilitate the repeal of the British North America Act if British
representatives were here?-A. No, it is not for that reason that I would ham

-

,

:.
$1

British representatives. One of the reasons is, I think, the matter of courtesy;
the passing of a constitution like that would look very much like an act of
secession, it would to my mind go very much further than the Statute of Westminster. The Statute of Westminster has made the connection closer between
Canada and the British Empire; as a matter of fact, I think it had made us
jointly responsible with all the other Dominions.

I

l

By the Chairman:
I think Dr. Beauchesne mentioned during hi1
'
address that there
was t e question of Imperial defence?-A. Yes.
Q. That might be'subject to discussion?-A. You remember Sir John Macdonald said that the question of Canada's participation in'the wars of Great
Britain should be the subject of a treaty; why could this not be stated in the
constitutior~? I do not ask that the British parliament send delegates here, but
that the British government be asked to send its representatives to come here
and watch for their own interests.
Hon. 'Mr. VENIUT: To come as observers,
Mr. COWAN:YOUhave elaborated a very very interesting opinion, that the
Statute of Westminster has rei,nforoed Lmperial bonds or ties; I would like to
know what Mr. Lapointe thinks about it.
Hon. Mr. LAPOINTE:
What?
Mr. COWAN:About the opinion Dr. Beauchesne, has given, that the Statute
of Westminster has reinforced Imperial bonds.
Hon. Mr. LAPOINTE:I am glad of that, because after I 61d taken part in
the two conferences which led up to it I was charged in this parliament with
having done something to cut the painter adrift from the little Island of England.
1 see it is quite different.
The CHAIRMAN:
Is that all, gentlemen?

9
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Bg Mr. Cowan:
Q. Your hi~toricalanalysb was very interesting and complete, Doctor;
what I wanted to know was, what further questions the constituent assembly of
France dealt with? After it produced the constitution you say it was adopted
by the governing body?-A. It was adopted by that assembly right there.
Q. Without amendment or change?-A. France only had one government;
we have nine provhws, which makes it quite different with respect to forming
a constituent assembly with power to pass a constitution.
Q. And that Constituent Aesembly was dissolved?-A. Yes.
..
Hon. Mr. LAPOINTE:Even since if there is an amendment proposed to the
constitution-as M. Doumergue did a few months ago, which led to the disruption of the government there-the two houses of parliament go to Versailles and
there sit as a constituent assembly, a joint body, to pass on these amendments.
Mr. BOURABSA:
Exactly.
Mr. LAPOINTE:
That assembly is still there.

B y Mr. Cowan:
Q. I wanted to know whether Dr. Beauchesne thought the constituent
assembly should be a continuing body?-A. I said no; it should be dissolved
after the constitution had been signed by the King, and then it would not meet
again for amendments. I suggest that amendments should be passed by the
legislatures and by the Dominion..,
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B y Mr. Bourassa:
Q. But do you not suggest that some clauses in the con~titutionaaopted by

that assembly should provide bhe procedure and method by vhioh fu~theramend- .
pents could be enacted?-A. Yes.
, 6 'I$
.. '
Mr. COWAN:And, without consulting the Imperial parliament.
; , ,8-4
Mr. BOURASSA:
Oh yes, yes.
W,
m
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B y Mr. Bourassa:

l

ctor, because there were
I understand you to
by a cle majority of the conof provinces or Dominion repre: 22
degatesl-A. Yes.
by a majority in the Senate and the
JP:

.

a

Q. And by a majority in each of the provinces?-A.

Yes, in each of the

simple majority?-A. Yes.
membership of this body, federal and provincial?-A. Yes; but
ber that there would be no minority rights included in the conI

,

ehtmld fa1Eo &ere?-A.
1 discussion.
B y Mr. Bourass

The CHAIRMAN:
Shall we meet again at the call of the Chaiir?
Hon. Mr. LAPOINTE:After the adjou
The CHAIRMAN:
Then, we will meet
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PRINCE EDWARD ISbAND

r
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Government of Prince Edward Island is of opinion that Dominion Government should formulate its plan and policy for the purposes intended and that
this should be suljmitted to the Provincial Governments and afterwards
dischssed a t a conferdnce of representatives of the Provinces and the Dominion.
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,H. F. MAoPHEE,

*

Attorney-General.
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NOVA SCOTIA
Otxr Legislation now in Session and most difficult to attend to mattex of
this kind now in way you suggest. We feel matter should be approached by
conferences between representatives of Provinces and Dominion where each
would have the views of the.-other
and ample
time to discuss the matter.
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J. H. MAcQUARRIE,

t
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,

Attorney-General of Nova Scotia.

1

I

.

7

,I

I . _

I

.

,

%

,,,*, ,: .;

_

"1

-

i

rld

J

-, ' .

,,.:

~ E W
BRUNSWICK

t

"Will wire views as soon as available. Delay unavoidable. Signed by
,W. H. Harrison, Attorney-General." (New Brunswick views not yet received.)
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QUEBEC
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Surely the Committee cannot expect that the views of the Province of
Quebec will be discussed by an exchange of telegrams or letters. I n a matter
of such importance I suggest that a conference of the Dominion and the
Provinces should be held.
.,
L. A. TASCHEREAU,
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ONTARIO
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Province of Ontario does not desire to make any representation before your
Committee re British North America Act. Amendment as no good purpose will
be served by attempting t o advise Dominion Government a t this time.
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A. W. ROEBUCX,

l,+

Attorney-General for Ontario.
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SPECIAL COMMITTEE

l

3.:"'W '!W ,: MANITOBA

With further reference to your telegram of the 27th of March to the
Attorney-General and to his reply of the 5th instant, the Government have now
had an opportunity of giving aonsideration to the suggestion that it should
make a written submission regarding the subject matter that is before your
Committee.
The Government of Manitoba is of the opinion that the subject matter
referred to in the resolution is one of such importance that no written submission, setting out our views in reference to it, should be made without a Conference with the other Provinces and the Dominion Government. We would be
welling to ,attend such B Conference a t any time, with a view to arriving at a
definite method of procedure for making amendments to the British North
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SMUTClEWAM
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h f e r r i n g to yaur telegram of the twenty-wmtb day qf March whyrein
you requd the Government of the Provinm to msh repdentations either
orally or by writba m m d a as to the methods of p o e d u r e which this
Province wouM suggest in mnnectigrp with amendments to the Canadian Constitutent' I would say that I have been follming with intense interest the
proceedings of y m Committee. The question of what if any provision is to
be made for ame dment of the Canadian Constitutent from time to time is a
must be decided by c
es between the Governquestion vhkh u#~manatel~
ments of the Rovihces and the Gmemmmt of
with the possibility of
of thk fact. it would
g 4 i r views before a cornmight I be permitted to
k~ pursue its present
which I presume will
out biding the Govern$B this Report available
E ~ Sto what attitude they desired to
ES and thereafter .join
take am3 perhaps d i m s the matter amen& th
with, the Federal Govement in s p e a l conference. The Report of yovr
Ckrnmittee would w m m the basis of dim89ii)n arovnd wbi& woald take place
fhe ~$t&mtemlution af W pmblem. We mlke tha* the quwtion is one of
great natimd importance and should b ddecided in the wllfare of Canada free
of all political emsiderations a d we are certainty prepaped to do our share
t o w a d frtcilibting of a, solution bu$ we feel *at we -must look after the interests
of the Pmvintx tend think that the i)mdure I have outlined would be the proper
far VB to adopt a%thFs time.
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